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The First Australasian Congress 
on Accounting 


Members who attended the first Australasian Congress on 
Accounting, held in Melbourne from March 16 to 20, 1936, do not 
need to be told that it was an unqualified success, in both the techni- 
cal and the social aspects. The many who were unable to attend 
will, however, probably be interested in a short account of the 
proceedings. 

The Congress was sponsored by The Institute of Chartered 
Accountants in Australia, the Commonwealth Institute of Account- 
ants and the Federal Institute of Accountants. With these Insti- 
utes, the following bodies were associated for the purposes of the 
Congress: The Association of Accountants of Australia, The 
Australasian Institute of Cost Accountants, The Institute of 
Accountants in South Australia, and the New Zealand Society of 
Accountants. 

The total number of members registered for the various func- 
tions was 675, of whom 112 were visitors from other States, 3 
were visitors from New Zealand, and 560 were Victorians. In 
addition, 40 ladies from other States and 2 ladies from New 
Zealand were registered as guests. The extent of the support 
accorded to the social functions which had been arranged by the 
Committee is indicated by the following table of officially recorded 
attendances :— 

Civic Reception by the Lord Mayor of 


Melbourne to visiting delegates .. .. 120 
Members’ Luncheon .. .. .. .. .. .. 418 
President’s Reception .. .. .. .. .. .. 286 
| Ee eer ee 
ee ere Te ee 
TE ie ie a5. Week ex we - ae 
Supper and Dance .. .. -- 26 


Sports Day at Peninsula Golf Links .. 200 
Dinner and Dance at Peninsula Golf Links 160 
At each of the seven technical sessions held in the Centenary 
Hall, the hall—which has a seating capacity of 450—was crowded 
throughout, and at the Public meeting in the Melbourne Town 
Hall, at which a technical paper was delivered and commented 
upon, it is estimated that nearly 900 persons were present. 
In addition to the official functions, a Ladies’ Committee arranged 
a programme of entertainments for visiting ladies during the techni- 
cal sessions. These entertainments included a motor tour of the 
suburbs, an inspection of a hosiery mill and one of a newspaper 
office, a picture night followed by supper, an all-day motor trip to 
Mount Macedon, and tennis and golf parties. All were well 
attended and thoroughly enjoyed by the visitors. 
Prior to or during the currency of the Congress greetings and 
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good wishes for the success of the Congress and the advancement 
of the accountancy profession in Australia were received from the 
following overseas bodies of accountants :— 


Letters Conveying Greetings 
Canada 
The Institute of Chartered Accountants of Ontario. 
The Institute of Chartered Accountants of Manitoba. 
The Dominion Association of Chartered Accountants. 


England 
Birmingham and District Society of Chartered Accountants. 
H. Foulks Lynch & Co., London. 
South of England District Society of Incorporated Accountants 

and Auditors. 

Northern Society of Chartered Accountants. 
The Nottingham Society of Chartered Accountants. 
Incorporated Accountants’ District Society of Norwich. 
Incorporated Accountants’ District Society of Liverpool. 
Society of Chartered Accountants of Leeds. 
The Institute of Municipal Treasurers and Accountants. 
The Institute of Chartered Accountants. 


France 
The Editor of L’Organisation and Le Commerce. 
Syndicat National des Experts-Comptables de France et des 
Colonies (National Association of Accountants of France 
and of the Colonies). 


Holland 


Nederlandsch Instituut van Accountants. 


Ireland 
The Incorporated Accountants’ Belfast and District Society. 
Belfast Society of Chartered Accountants. 
The Institute of Chartered Accountants in Ireland. 


Norway 
Borsautoriserte Revisorers Forening. 


Scotland 
The Society of Accountants in Edinburgh. 


South Africa 


The Transvaal Society of Accountants. 

The Institute of Accountants of South Africa. 

The Rhodesia Society of Accountants. 

The Natal Society of Accountants. 

The Society of Accountants and Auditors in the Orange Free 
State. 

The Cape Society of Accountants and Auditors. 
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United States of America 
The New York State Society of Certified Public Accountants. 
American Institute of Accountants. 
National Association of Cost Accountants. 
Board of Registration of Certified Public Accountants. 
American Institute Publishing Co. 


Cables 


The Society of Incorporated Accountants and Auditors, England. 
Norges Statsautoriserte Revisorers Forening, Norway. 
Association of Experts of Accounting, Poland. 

President and Vice-President, New Zealand Society of Accountants. 

The principal office-bearers were :— 

President: Sir George Mason Allard, xr. 

Vice-Presidents: Messrs. H. P. Ogilvie and A. L. Prendergast. 

Chairman of Executive Committee: Major L. A. Cleveland, 
M.C., V.D. 

Vice-Chairman of Executive Committee: E. V. Nixon, Esq., 
C.M.G. 

Chairmen of Other Committees: Messrs. Ellis Davies (Papers 
and Publications), H. P. Ogilvie (Entertainments), A. L. 
Prendergast (Publicity). 

Secretary: Mr. C. W. Andersen. 

Assistant Secretaries: Messrs. A. H. Barraclough and Guy 
Moore. 

Mrs. H. P. Ogilvie acted as Chairwoman of the Ladies’ Com- 
mittee, which, in addition to arranging and carrying through the 
series of unofficial entertainments, did valuable service in attending 
to the comfort of the visiting ladies. 

The full Committee, consisting of seventeen members of the 
sponsoring bodies, had been engaged for many months in making 
arrangements for the Congress, and it had received valuable 
assistance from committees formed in each of the States other than 
Victoria to stimulate local interest. 

Official representatives of overseas bodies present throughout the 
proceedings were :— 

Mr. F. H. Bass: Member of the Council of The Incorporated 
Institute of Accountants of New Zealand. 

Mr. G. W. Reid: Member of the Council of the New Zealand 
Society of Accountants. 

Mr. D. G. Johnston: Secretary of the New Zealand Society of 
Accountants. 

Mr. A. E. Barton: Representing, in conjunction with Mr. 
Bass, The Incorporated Institute of Accountants of New 
Zealand. 

Mr. G. S. Anderson: Representing the Society of Incorporated 
Accountants and Auditors, England. 

Mr. M. V. Anderson: Representing The Institute of Cost and 

Works Accountants, England. 
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EXHIBITION OF ACCOUNTING MACHINERY AND 
MODERN OFFICE EQUIPMENT 


The first function in connection with the Congress wes the 
Official Opening, at 11 a.m. on Monday, March 16, of the Exhibi- 
tion of Accounting Machinery and Modern Office Equipment. In 
declaring the Exhibition open, the President, in a short speech. 
referred to the remarkable advances which had been made in 
recent years in the mechanisation of office work, and expressed 
himself amazed at the capabilities of one machine which, in tl ie few 
minutes at his disposal, he had been able to examine. 

The Exhibition was located in the same building in whieh the 
technical sessions were held, and the facility thus afforded for 
inspecting it was freely availed of. Attendances were | large 
throughout the week, and a special session was held on the after- 
noon of Wednesday, March 18, which had been left free of tecianical 
sessions for that purpose. 

Altogether twenty exhibitors were represented, and a widejrange 
of office systems and machines was displayed. This was the first 
exhibition of its kind to be held in Melbourne, and an interesting 
result has been the formation of an association of office machinery 
and equipment firms. Several attempts to form such an association 
have been made in the past without success, and the necessiy for 
co-operation amongst exhibitors on this occasion doubtlesj; had 
much to do with this desirable development. 

The success of the Exhibition was due in no small measure *o the 
ability and energy of the organiser, Mr. H. J. C. Boyd. 


CIVIC RECEPTION 


From the Exhibition, visiting delegates and the Committe¢ pro- 
ceeded to the Town Hall, where, at noon, a Civic Reception was 
tendered to them by the Rt. Hon. the Lord Mayor of Melbgurne, 
Cr. A. G. Wales, who welcomed the visitors to Melbourne, 
expressed gratification that this city had been chosen as the venue 
of the first such gathering of accountants, and wished the! Con- 
gress every success. He spoke also in appreciative terms,| as a 
business man and a legislator, of the invaluable services renklered 
to the community in general and the business world in part cular 
by accountants. The toast of The Congress, which he proposed, was 
responded to by the President and Mr. D. G. Johnston, of, New 
Zealand. A vote of thanks to the Lord Mayor for his hospjtality 
was then proposed by Mr. H. P. Ogilvie, seconded by Mr. iA. L. 
Prendergast and carried with acclamation. The Lord Mayor 
briefly responded, and visitors then, at his invitation, inspectqd the 
large and excellently furnished Council Room. 


MEMBERS’ LUNCHEON 


The Members’ Luncheon, which was held in the Masonic} Hall, 
Collins Street, followed immediately after the Civic Reception, and 
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the large attendance and the atmosphere of cordiality which per- 
vaded it were a happy augury for the success of the subsequent 
proceedings. 

On behalf of the Executive and Committee, the President 
extended to all present a hearty welcome to the Congress, and 
specially referred to the presence of the delegates from New Zea- 
land. In doing so he paid a gracious tribute to those in Melbourne 
who had first suggested the holding of a Congress and on whom 
had fallen the greater part of the work in implementing the idea 
and carrying out the organisation. He expressed the hope and 
belief that the papers to be discussed would be of great value in the 
further education of accountants in Australia, and that the meeting 
together in this way of accountants from the various States of the 
Commonwealth and from New Zealand would broaden the vision 
and improve the mutual understanding of those present, to the 
advantage of the accountancy profession and of those who employ 
accountants. 

Mr. G. W. Reid, responding on behalf of the New Zealand dele- 
gates, expressed his delight at being present at “the most outstand- 
ing gathering of accountants that had ever been held in the 
southern hemisphere.” He said that three such conventions had 
been held in New Zealand, and that if this Congress did as much 
in proportion for the profession in Australia as the New Zealand 
conventions had done there, the inspiration that entered the minds 
of those who organised this gathering would be something that we 
would live to thank them for. In thanking the President for his 
welcome, he hoped that collaboration between Australian and 
New Zealand accountants would proceed still further in the future. 

Mr. W. E. Savage, of Queensland, responding on behalf of the 
visiting members of The Institute of Chartered Accountants in 
Australia, said that he looked forward with great interest to the 
opportunity for pooling of knowledge and ideas which the technical 
sessions would provide; and that he desired to acknowledge the 
graceful act of the Victorians who arranged the programme in 
asking members from the other States to take a prominent part 
in the discussions. 

Mr. G. Synter, of Adelaide, responded on behalf of the visiting 
members of the Federal Institute of Accountants, and in thanking 
the President for the welcome, he stressed the view that the Con- 
gress afforded a meeting place for Australasian accountants, merg- 
ing, for the time being, all distinctions of practising and non- 
practising, of different Institutes and of different States. The 
objective of these meetings should be to advance the profession 
and to educate ourselves in matters pertaining to it. 

Mr. H. J. Trist, of Sydney, who responded on behalf of visiting 
members of the Commonwealth Institute of Accountants, spoke of 
the tendency for accountancy thought in the various States to 
develop along divergent lines, owing to the distances that separate 
our commercial centres and the diverse climatic conditions in the 
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principal cities. He hoped that the Congress would assist in'break- 
ing down these little barriers, and that as a result the members from 
the several States and New Zealand would learn to appreciaje each 
other’s view-points more than ever before. 

Mr. G. S. Anderson extended, on behalf of the President and 
Council of the Society of Incorporated Accountants and Auditors, 
England, the greetings of the 5,700 incorporated accounté.nts in 
Great Britain, Ireland, the Dominions and foreign countriys. and 
mentioned that the Incorporated Institute had recently had the 
pleasure of receiving, in London, Mr. George Lormer, a member 
of the Commonwealth Institute of Accountants. 

The last speaker was Mr. M. V. Anderson, who acknowledged 
the welcome to visitors on behalf of the Institute of Cost and 
Works Accountants, England. Mr. Anderson spoke in ¢ompli- 
mentary terms of the standard of accountancy work in Australia, 
and referred to the part played by the leading Institutes in the 
founding of the School of Commerce in the University of Mel- 
bourne as an indication of the breadth of vision of the Australian 
Institutes. 


VISIT TO THE SHRINE OF REMEMBRANCE: 


During the afternoon of the first dav the President, accompanied 
bv a large number of delegates and ladies, performed the ceremony 
of laving a wreath in the Shrine of Remembrance, in memory of 
the Australian soldiers who fell in the war, and the Shrive was 
inspected by the visitors, who were impressed by the dignity and 
simplicity of this great memorial and by the beauty of its setting. 


RECEPTION BY PRESIDENT AND VICE-PRESIDENTS 


The official functions of the opening dav were concluded with the 
Reception of members and ladies by the President and Vice}-Presi- 
dents, at Menzies Hotel, at 5 p.m. Thus early in an eventful week 
the spirit of camaraderie which characterised all the social functions 
was evidenced, and the excellence of the arrangements, the size of 
the attendance and the opportunities of making new acquaintances 
and develoning old friendships made this one of the most siiccess- 
ful and enjoyable gatherings of the Congress. 


TECHNICAL SESSIONS 


The serious business commenced on Tuesday morning; when 
two technical sessions were held. On Wednesday morning (two), 
Thursday morning (two) and Friday morning (one) other ses- 
sions were carried through. 

The papers had been circulated amongst those attending prior 
to the Congress, and the procedure adopted was for the writer of 
each paper to introduce it in a ten-minute talk. Comments by the 
selected commentators (each of whom was allowed fifteen minutes), 
followed and the writer was then given five minutes to reply. 
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Papers, writers and commentators were as follow :— 





Title of Paper 


Writer 


Commentators 





Public Finance and the 
Form and Presentation 
of Public Accounts 


The Rights of Preference 
Shareholders 


The Auditor’s Report 


Accounting Terminology 


Mr. 


Mr. 


Mr. 


Mr. 


Cost Accounting Mr 
Budgetary Control Mr. 
kn 


The Resumption of Priv- 
ately-Owned Public 
Utilities 





A. E. Barton 


J. S. McInnes 


H. H. Cummins 


A. A. Fitzgerald 


. D. J. Nolan 


L. A. Brumby 
(represented by Mr. 
Schumer ) 


A. 


Mr. S. Russell Booth 


Messrs. W. E. Savage, 
R. W. Hamilton, Clun- 


ies Ross, C. W. L. 
Muecke, and G, T. 
Clarke 

Messrs. G. E. Sunter, 
A wt. Sele G LE. 


Mayman, B. S. Smith, 
and W. O. Burt (repre- 
sented by Mr. F. W. 
Spry) 

we H. W. Chancel- 
lor, C. E. H. Ferguson, 
K. W. Neill, C. H. 
Evans, and M. F. Beev- 


or. 
Messrs. H. J. Trist, D. G. 
Johnston, E. W. Paint- 
er, C. V. Robertson, 
and A. R. MHewer 
(represented by Mr. 
H. H. Cummins) 
Messrs. A. O. Sorenson, 

D. G. Molesworth, 
G. L. Murray, W. T. 
Charge, and J. G. Tad- 
man 
Messrs. T. D. Hadley, 
A. J. Dobson, J. W. 
Peden, H. C. Orbell, 
and E. E. Brooks. 
Messrs. W. A. Jolly, 
A. A. Brackpool, J. A. 
Kennedy, A. S. Deane, 








and J. Wallace Ross 





At each session an interesting discussion of the paper was given, 
and the papers and discussions are to be published in full in book 


form. 


It is expected that this volume, which is to be sold at a 


reasonable price, will be available within the next six weeks. 
An opportunity will thus be afforded to those who were unable 


to take part in 
business sessions. 


the Congress to obtain a permanent record of the 
The Proceedings will undoubtedly constitute 


a valuable addition to Australian accountancy literature and an 
extensive demand for the book is anticipated. 


The Chairmen at the various sessions were: 


Major L. A. Cleve- 


land, Messrs. A. L. Prendergast, H. P. Ogilvie, F. W. Spry. 
W. E. Savage, E. V. Nixon and Ellis Davies. 

At the conclusion of the session on Accounting Terminology the 
following resolution, moved by Mr. C. V. Robertson and seconded 


by Mr. H. J. Trist, was carried, nem. con. : 


“That this meeting recommend to the Institutes sponsoring 
the Congress that early consideration be given by them to the 


proposals set out in Part III of Mr. Fitzgerald’s paper.” 











technical sessions 
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The Congress 
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BANQUET 

The Banquet held at Menzies’ Hotel on Tuesday, March 17, at 
7 p.m., was one of the largest ever held in that place. Only on 
three previous occasions, it is understood, was the large dining- 
room given over to a private gathering. The President presided 
and the following official guests were present :— 

Rt. Hon Sir. John G. Latham (Chief Justice of Australia), Hon. 
Sir. Frederick Mann (Chief Justice of Victoria), The Rt. Hon. 
the Lord Mayor of Melbourne—Cr. A. G. Wales, Sir James 
Barrett (Chancellor of University), Professor D. B. Copland 
(Dean of the Faculty of Commerce), A. W. Relph, Esq. (Presi- 
dent, Chamber of Commerce, Melbourne), Sir Robert Knox 
(President, Associated Chambers of Commerce), Messrs. M. Eady 
(Deputy-President, Chamber of Manufactures), G. D. Healy 
(Chairman, Associated Banks), F. P. Derham (President, Law 
Institute of Victoria), W. H. Turner (President, Insurance Insti- 
tute), J. G. McNicholl (State President, Australasian Institute of 
Secretaries), J. E. Morten (President, Chartered Institute of 
Secretaries), C. C. Gale (Secretary, Public Works Department), 
E. F. Ryall (President, Employers’ Federation), F. L. Klingender 
(President, Royal Victorian Institute of Architects), J. A. Laing 
(Chairman, Melbourne Division, Institution of Engineers), R. W. 
Chenoweth (Commissioner of Taxes), J. Adams (Deputy Federal 
Commissioner of Taxes), A. O’Dowd (Registrar-General), 
A. C. C. Holtz (General Manager, The Argus), and Dr. G. L. 
Wood (Associate Professor of Commerce, University), Dr. Walter 
Summons (President, British Medical Association), Messrs. W. L. 
Davies (President, Real Estate Agents and Auctioneers’ Institute 
of Victoria), and H. A. Pitt (Director of Finance), Major-General 
J. D. Lavarack (Chief of Staff, Australian Military Board), Messrs. 
Wilbur Ham (Representing Victorian Bar Council), G. S. Ander- 
son (Society of Incorporated Accountants and Auditors, England), 
and M. V. Anderson (The Institute of Cost and Works Account- 
ants, England). 

The toast of “The Australasian Congress on Accounting” was 
proposed by the Rt. Hon. Sir John G. Latham, Chief Justice of the 
High Court of Australia, who after a witty address on various 
topics, during which he touched upon the desirability of inventing 
an invisible typewriter which could spell correctly, concluded with 
the following appreciation of the services of accountants to the 
community and of the objectives of the Congress :— 

“It is very pleasing indeed to see the accountants of Australia 
organising themselves as they are doing in accordance with the 
ideas which this Congress represents. The accountant is becoming 
more and more important, not only in the business of individuals, 
but also in the affairs of the community. The accountant is not 
only a maker-up of figures; many of you are actually managers of 
businesses of all kinds, and it is of the most profound importance 
to the community that the objective criteria of the accountant should 
be recognised and applied throughout the business world. A man 
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may think that his business is doing very well, but he may not 
know, whereas if he had a good accountant, the accountant will 
soon show him whether in fact he is paying his way or not. I have 
sometimes thought, even from the depths of my own ignorance, 
that I would like, as a contribution to the public welfare, to go 
through Australia and address all men who carry on any form of 
business at all upon the importance of having a depreciation account 
upon a proper basis. I need not explain that to you, but if people 
in general realised the importance of a depreciation account, and 
the real difference between spending income and spending capital, 
it would make a tremendous difference in the health, the soundness, 
of business in the community. You as accountants have a very 
important function to perform, and it is a good thing for the 
community that you are organising yourselves as a profession, that 
is to say, that you recognise that you owe a duty to one another 
as brethren in a profession and that you also owe a duty to the 
community; that you are not simply engaged in a form of liveli- 
hood designed to obtain the maximum amount of money for your- 
self in the minimum time. When one considers the responsibilities 
which are placed upon accountants to-day, when one realises that 
they have to understand, strange and incredible as it may appear, 
the taxation laws of the Commonwealth of Australia, ene must 
recognise that accountants must not only be men of intelligence 
but must also be men of character, independence, integrity, and 
judgment. Because I recognise that this Congress is designed to 
produce and to promote those high professional ideals, I have the 
greatest pleasure in proposing, as I regard it as an honour to pro- 
pose, the toast which has been committed to me.” 

Supporting the toast, Sir James Barrett, Chancellor of the Uni- 
versity of Melbourne, referred to the close relationship which exists 
between the School of Commerce in that University and the 
Accountancy Institutes. He acknowledged the help that Professor 
D. B. Copland, Dean of the Faculty of Commerce, had received 
both from the Institutes and from individual members thereof in 
establishing and developing the Commerce School in Tasmania and 
later in Melbourne. “It is only right to acknowledge,” he said, 
“that the University has established a high standard in its account- 
ancy teaching ‘and examining because it has drawn freely upon the 
accumulated experience of the Institutes. The University will 
watch with interest the continued efforts of the Institutes to raise 
the standing of the accountancy profession and to improve the 
education of accountants, and will co-operate fully in that work. 
It has had much experience in work of that kind. In law, medicine, 
engineering, architecture, and music practising professional men 
of high standing in their professions give valuable assistance in 
University teaching and examining for the professional degrees. 
The University places at the disposal of students and staff alike 
its increasing resources, and in this co-operation between academic 
and professional men progress in education is assured. The Uni- 
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versity will welcome further developments in the co-operation 
already established between it and the Institutes of accountancy. 
Whilst providing professional training as one of its important activi- 
ties, the University does not overlook the fact that it has to provide 
also a broad educational foundation. Our Commerce courses provide 
such a foundation, whilst aiming at giving a thorough professional 
training. It may even be possible in the not distant future to con- 
template the establishment of a Faculty of Accountancy, conferring 
separate and specific accountancy degrees, and with a professor of 
its own. When that time comes, I think you will find the Univer- 
sity of Melbourne extremely sympathetic with such a development, 
but, of course, there are many problems which will have to be faced, 
before that can be brought about, particularly the improvement of 
the finances of the University.” 

Responding to the toast, the President, Sir George Mason 
Allard, expressed the pleasure which the large gathering had 
experienced in the fact that the Chief Justice had been able to 
express himself in favour of accountants, and the hope that he 
might always find himself able to do likewise for each and every 
one present should they come before him in his judicial capacity. 
Dealing with the remarks of Sir James Barrett, Sir George said 
that the suggestions in regard to the conferring of accountancy 
degrees by the Universities of Australia were of particular interest. 
Much had been done towards this already, and further develop- 
ments might be expected in the future. Accountants were, he said, 
keen observers both of business affairs and of Government policies 
and programmes. His own view was that the most important 
matter for consideration and action in Australia at present was 
defence. There could be no question as to the spirit of the Aus- 
tralian people, but we must in great measure rely upon the prompt 
and ready assistance of Great Britain in time of need, though we 
must ourselves be ready with equipment and organisation to do our 
part. He questioned whether, as a people, we were keeping watch 
to see that all that could be done was being done to maintain the 
best relations with our brothers in the Old Country. Trade 
treaties were being negotiated with various countries, and we must 
ask ourselves whether they were being conducted on such lines that 
they would not result in any way to the detriment of Great Britain. 
Our aim should be the Empire first, in trade, finance and defence. 
For this reason he would like to encourage our representatives to 
visit Great Britain, and British business men to visit the Common- 
wealth. The present opportunity of developing the tourist traffic 
to Australia should be seized. One way in which that might be 
done was by relaxing the severity of our taxation laws on visitors 
from abroad, which at present was a source of irritation. 

He spoke also of the need for a more rapid rate of population 
increase in Australia, and the lack of balance between the growth 
of the Public Debt, which increased between 1929 and 1935 by 124 
per cent., and the growth of population, which in the same period 
increased by about 44 per cent. The increasing Government loans 
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were, in the main, expended upon non-productive works, and this 
inevitably involved heavier taxation in the long run. Government 
borrowings, carefully used, might tide over urgent difficulties and 
distress, but would not themselves bring about the return of pros- 
perity. Private enterprise could do that, and could be promoted 
only by the incentive of reward in the form of profits from business 
and industry. 

The toast of the City of Melbourne, associated with the name of 
the Rt. Hon. the Lord Mayor, Cr. A. G. Wales, was proposed by 
Mr. W. A. Jolly, of Brisbane, who said that not only the Lord 
Mayor and his councillors, but the citizens of Melbourne had 
reason to be proud of their city with its beautiful parks and 
gardens. What was a wilderness not so very long ago was to-day 
a beautiful and glorious city, and he believed that Melbourne was 
also the pride of the whole of the people of Australia. He urged 
accountants to take part in public aftairs, and said that he had 
derived great pleasure from taking a part in the civic life of the 
City of Brisbane. 

In reply, Cr. Wales referred to the fact that Brisbane had been 
fortunate in having as its first Lord Mayor an accountant of the 
standing of Mr. Jolly. He was proud of the fact that the City of 
Melbourne was probably as free of debt as any other city in the 
world to-day, although it spends £80,000 a year on the main- 
tenance of parks and gardens. This financial result had been 
achieved in spite of the fact that there was not an accountant in 
the Council. 

Mr. H. J. Trist, of Sydney, submitted the toast of “Commerce 
and Industry,” coupled with the names of Sir Robert Knox, Presi- 
dent of the Associated Chambers of Commerce, and Mr. M. Eady, 
Deputy-President of the Victorian Chamber of Manufactures. The 
war was responsible for the development of difficult conditions, he 
said, and these conditions made it necessary for more scientific 
principles to be applied to the organisation of industry and com- 
merce. Industry and commerce were the foundations of modern 
civilisation, and it was our duty, as accountants, to do our part in 
assisting in the preservation of those foundations. We in Aus- 
tralia owed a deep debt of gratitude to those early merchant adven- 
turers who colonised the British Empire, and we should do all we 
could to maintain and improve the system by which the Empire 
had been built up. One of the greatest problems of to-day was 
that of the social relationship of employer and employee. It was 
necessary to inculcate in the mind of the worker a love for honest 
work, and in the mind of the employer a desire to study the 
physical and economic comfort of the people employed. 

Touching on the suggested control of accountancy examinations 
by the Universities, he thought that the Institutes would have to 
give the proposal long and serious consideration before they made 
any change from the present system, which was giving wonderful 
service. 

Sir Robert Knox, in reply, expressed his appreciation of the 
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compliment extended to the Associated Chambers of Commerce of 
Australia, and said that there was no closer association possible 
than that which existed in Australia to-day between the account- 
ancy Institutes and the Chambers of Commerce. He was grateful 
for the interest shown in the Chamber of Commerce movement 
throughout Australia by many members of the accountancy bodies. 
The Associated Chambers, during their thirty-one years of unity, 
had come to realise that only by close association of business 
interests was it possible to achieve the uplifting of commerce 
at which they aimed. He was sure that as the organisation of the 
accountancy profession grew, it, too, would play a very important 
part in national affairs. 

The Governments could, with benefit to themselves and the com- 
munity, confer upon many matters with the interests represented at 
this gathering. He was delighted to see present his very dear old 
friend, Mr. Thomas Brentnall, the “grand old man” of account- 
ancy. No man had done more to uphold the standards and the 
honour of the accountancy profession than he had done. 

Mr. M. Eady, Deputy-President of the Victorian Chamber of 
Manufactures, also responded. He regretted that the President of 
the Chamber was absent on account of illness, and said that his 
Chamber appreciated the compliment paid it in asking it to be 
represented at the banquet. The manufacturers of Victoria believed 
that accountants, and particularly cost accountants, were largely 
responsible for the success or failure of industry to-day. The suc- 
cess of small and growing industries, in particular, was generally 
assured when they put themselves in the hands of the accountant. 
The Victorian Chamber of Manufactures had always endeavoured 
to persuade its members to take the advice and help of accountants, 
and he hoped that as the years went on the link between industry 
and accountancy would grow stronger and stronger. 

The toast of “The Guests” was honoured at the instance of Mr. 
A. L. Prendergast, who said that, at this first Congress of its 
kind in Australia, a better selection of guests could not have been 
made. The toast was coupled with the names of the Hon. Sir 
Frederick Mann (Chief Justice of the Supreme Court of Vic- 
toria), Professor D. B. Copland, Mr. G. D. Healy (Chairman of the 
Associated Banks of Victoria), and Colonel F. P. Derham (Presi- 
dent of the Law Institute of Victoria), each of whom acknowledged 
the toast in a short speech. 

A most enjoyable evening was brought to a close with the toast 
of “The President,” which was submitted by Sir John Latham, 
and acknowledged by the President. 


PUBLIC MEETING 


The Public Meeting held at the Melbourne Town Hall on 
Thursday evening, March 19, took the form of an address by Mr. 
E. V. Nixon on “The History of the Accounting Profession and 
the Position of the Accountant in Commerce.” 
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On this occasion, the lecture was delivered in full, and Mr. 
Nixon admirably performed the difficult task of engrossing an 
audience, of whom many were not directly interested in account- 
ancy matters, in a lucid and concise description of the development 
of accountancy from the earliest times. 

The chair was taken by the President, and the commentators— 
each of whom made interesting observations on the paper—were 
Messrs. G. W. Reid (New Zealand), S. J. McGibbon (Perth), 
Thomas Brentnall (Melbourne), and R. Calder Crowther (Perth). 

This paper and the comments thereon are also to be included in 
the published Proceedings of the Congress. 

The versatility of accountants was shown by the short organ 
recital given by a member, Mr. R. E. V. Church, prior to the 
opening of the meeting, which was thoroughly enjoyed by all 
present. 

Mr. Thomas Brentnall 


Nothing that happened during the Congress gave greater pleas- 
ure to his many friends from all parts of Australia than the extra- 
ordinary ovation which greeted Mr. Thomas Brentnall when he 
rose to speak at the Public Meeting. The whole of the large 
audience rose in his honour and applauded for several minutes. 
Mr. Brentnall was obviously deeply affected by this expression of 
the regard in which he is held throughout the Commonwealth, but 
he showed by the vigour of his utterance and the freshness of his 
thought that the powers which made him for many years a leader 
in the accountancy world in Australia are undiminished, in spite 
of his fifty-seven years of active accountancy work and the fact 
that he is now in his ninetieth year. Mr. Brentnall is the oldest 
practising accountant in Australia, if not in the world. He was 
one of the first Presidents of the old Incorporated Institute of 
Accountants of Victoria, the first President of the Commonwealth 
Accountants’ Students‘ Society, and the first President of The 
Institute of Chartered Accountants in Australia. One of the 
cherished treasures in the library of the Commonwealth Institute 
in Melbourne is the manuscript of the first lecture delivered by him 
to the Commonwealth Accountants’ Students’ Society. 

In an age ,in which it is popularly believed that respect for 
experience and appreciation of past services are wanting, the spon- 
taneous tribute given to him at this meeting and also at the 
banquet, was one of which Mr. Brentnall may be justifiably proud, 
and it will live long in the memory of those who were fortunate 
enough to participate in it. 

FINAL TECHNICAL SESSION 

At the conclusion of the business session on the final day, the 
Chairman, Mr. Ellis Davies, handed over the meeting to the 
President, after paying a tribute to the dignity with which Sir 
George Allard had filled that post during the Congress. 

The President then called upon Mr. J. S. McInnes, of Queens- 
land, and Mr. G. W. Reid, of New Zealand, to address the 
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meeting. Mr. McInnes explained that, at a meeting of the inter- 
state and overseas visitors, Mr. Reid and he had been deputed 
to express to the Committee, and particularly to Major Cleveland 
(Chairman of the Committee), Mr. C. W. Andersen (Secretary) 
and Mrs. H. P. Ogilvie (Chairwoman of the Ladies’ Committee), 
the congratulations of the visitors on the success of the Congress 
and their thanks for all that had been done for their comtort and 
happiness during their stay in Melbourne. In doing so, Mr. Mc- 
Innes said that the Congress had done more to raise the tone 
and standing of accountancy in Australia than anything else. He 
added: “I have never been connected with any organisation which 
has been so thoroughly prepared or so well done.” 

Mr. Reid then read to the meeting three letters of appreciation 
and thanks which were to be engrossed and sent to Major Cleve- 
land, Mr. Andersen and Mrs. Ogilvie on behalf of the visitors. 

Major Cleveland and Mr. Andersen each responded, and each 
modestly tried to pass on to others the credit tor the success of 
the organisation. Those who have worked with them for many 
months in preparing for the Congress, however, know that in this 
instance the praise was bestowed in the right quarter. Lach om 
the gentlemen and Mrs. Ogilvie spared neither time nor energy 
in the huge task of organising the crowded week of business and 
social functions, and to their ability and enthusiasm the smooth 
working of the whole of the arrangements stands witness. 


LUNCHEON BY THE PRESIDENT TO THE 
COMMITTEE 

The members of the Committee of the Congress were enter- 
tained at luncheon at Menzies’ Hotel by the President, on Thurs- 
day, March 19. The luncheon was an informal gathering, but Sir 
George Allard took the opportunity of conveying to the Coinmittee 
his appreciation of their work and that of the Secretary. The idea 
of the Congress had originated in Melbourne, he said, and the 
arrangements had practically all been carried out there, to the 
entire satisfaction ot the visitors. Sir George’s hospitality and his 
kind remarks were greatly appreciated by his guests. 


DAILY BULLETINS 

Each day during the currency of the Congress, a Bulletin was 
distributed amongst members and the visiting ladies. The 
Bulletin, which was duplicated by MacDougalls Limited, con- 
tained each day a summary of the previous day’s proceedings, 
written in light vein, and added no little to the entertainment of the 
visitors. The personnel of the editorial staff was kept a dark 
secret until the concluding stages of the Congress, but it eventually 
leaked out that Mr. O. R. MacDonald and Mrs. C. W. Andersen 
were responsible, and they were the recipients of many congratula- 
tions on the bright but penetrating way in which they “reported” 
events from day to day. 
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OTHER FUNCTIONS 


Space limitations do not permit us to refer at length to the many 
other social functions of the week. They included a Garden Party 
on Tuesday afternoon, March 17, in the congenial surroundings of 
“The Palms,” Henley Lawn; a Theatre Party, Supper and Dance 
on Wednesday, March 18, and a Sports Day, Dinner and Dance 
at Peninsula Golf Club, Frankston, on Friday, March 20, besides 
several unofficial functions arranged by the Ladies’ Committee. 

All were well attended, and enjoyed to the full by those who 
were present. 
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RESULTS OF THE CONGRESS , 


The main purposes of the Congress were, of course, the techni- 
cal sessions and the Public Meeting, by means of which it was . 
hoped to make a valuable contribution to Australian accountancy | 
thought and technique, and to direct the attention of the business 
community to the potential value of the services of accountants. 
Unquestionably these objectives were attained: the Proceedings, 
when published, will provide clear evidence of the attainment of 
the first objective, and the great amount of public attention which 





the Congress attracted has done much towards the second. In 2 
particular, the space given to Congress activities—especially the 
technical sessions—by the daily press was most gratifying. ; 


If these had been the only results the Congress would have 
been worth while, but the indirect effects, which are, of course, at 
present not capable of measurement, must surely be equally 
important in their influence on the development of the profession 
in Australia. The meeting together continuously for a week, in 
business and social contact of a large number of accountants from 
all parts of the Commonwealth and belonging to several different 
Institutes should go a long way towards promoting the ideal of 
co-operation for the common good of the profession, without 
which we cannot hope to progress. This much, at least, seems 
clear: the Congress was the first Australasian Congress on 
Accounting; it cannot be the Jast. 





N.S.W. Moratorium Act 
PROPOSED AMENDMENT 


In reply to a question by Captain W. F. Dunn, M.z.a., in the 
New South Wales State Parliament recently, the Minister for 
Justice, the Hon. L. O. Martin, m..a., stated that he was well 
aware that anomalies had occurred in connection with the working 
of the Moratorium Act as between first and second mortgagees. 
Legislation had been drafted, and it was hoped that it would be 
brought forward during the present session, to amend that portion 
of the Act, and certain other technical matters requiring amend- 
ment. 
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Readers’ Questions and Replies 


Several requests for advice upon various points have dlready 
been received from readers. The Editors of this journal welcome 
such enquiries, some of which are dealt with hereunder. In 
particular, they welcome questions on matters relating to aqcount- 
ancy, bankruptcy, taxation and secretarial practice. It saould, 
however, be clearly understood that we cannot undertike to 
give advice on the construction of Acts of Parliament or 
upon legal points on which it is proper to seek the advice of 
a lawyer. 

Readers are asked to note also that, if a prompt reply is required, 
the enquiry should reach the Editor not later than the end’ of the 
month preceding the month in which the question is to be 
answered. In cases where the enquiry relates to a complex matter 
involving considerable research or the consulting of specialised 
authorities it is desirable that the enquiry should be forwarded some 
days earlier than the end of the month. Enquiries on taxation 
matters should be addressed to the Editor of the Taxation Section, 
M. J. A. L. Gunn, 8 Bond Street, Sydney, New South Wales; 
all other enquiries should be addressed to The Editor, Thy Aus- 
tralian Accountant, 440 Little Collins Street, Melbourne, C.}. 


Balance Sheets Prepared by Auditors 
‘Audited and Found Correct” 


The following inquiry has been received from a Victorian 
reader :— ; 

“An auditor prepared the Trading and Profit and Loss Accounts 
and Balance Sheet of a concern. At the foot of the Balance Sheet 
he wrote “Audited and Found Correct,” and appended his signature 
and the date. Do you think that any exception can be taken to 
his signing as correct a balance sheet which he, as auditcr, has 
prepared ?” 

Two considerations are involved in this inquiry, one rvlating 
to the question whether, in preparing the balance sheet, the agcount- 
ant was acting as an auditor, and the other relating to the form of 
certificate used. 

Undoubtedly many balance sheets are prepared by auditots who 
have conducted an audit of the books and accounts of the cpncern 
up to the point of the trial balance, and who then prepajre the 
accounts for presentation to the proprietors or shareholde}s and 
report upon them as auditors. 

It seems clear, however, that the preparation of accounts/is not 
part of the duties of an auditor, and that in so preparing) them, 
the accountant is not acting as an auditor but as an accoyntant. 
An audit is defined by ”. R. M. de Paula, in his book, Principles of 
Auditing, as “the examination of a balance sheet prepared by 
others, together with the books, accounts and vouchers r(lating 
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thereto in such a manner that the auditor may be able to satisfy 
himself and honestly report that, in his opinion, such balance sheet 
is properly drawn up so as to exhibit a true and correct view of 
the state of the affairs of the particular concern, according to the 
information and explanations given to him, and as shown by the 
books.” 

It is not clear from our reader’s inquiry whether certain auditing 
work had been carried out, such as the verification of entries made 
by others in the books, whether the whole of the entries in the 
books were made by the “auditor,” or whether the balance sheet 
was prepared by him without any verification (other than perhaps 
an arithmetical verification) of the book entries. Whether the 
term “audited” should have been applied in this instance depends 
upon the nature of the work done. If a proper audit—as distinct 
from accountancy work—had been carried out, so that the auditor 
was able to satisfy himself and honestly report as to the matters 
covered in the definition quoted above, we do not think that the 
fact that he had acted also in the capacity of an accountant, in 
preparing a balance sheet from the audited accounts, should prevent 
him from giving an auditor’s report in such terms as it is proper 
for an auditor to use. 

In the other circumstances mentioned, we think it would not 
be proper for the term “audited” to be used: the accounts should 
be certified—or, preferably, reported upon—as having been pre- 
pared by the accountant; and a clear indication should be given in 
the certificate and/or report of the degree to which the accountant 
accepts responsibility for the statements contained in the balance 
sheet. The case of Apfel v. Annan Dexter & Co. is an interesting 
illustration of the desirability of clearly distinguishing between 
auditing and accountancy. In this case the accountants’ certificate 
on the balance sheet was: “Prepared from the books . . . and in 
accordance therewith.” An action was brought against the account- 
ants by a trustee in bankruptcy claiming damages for negligence 
in respect of the non-discovery of frauds which had been perpe- 
trated by the managers of the business. In defence, it was con- 
tended that the form of certificate used made it clear that no audit 
had been carried out. The Court found for the defendants and 
held that they had not acted as auditors. 

The form of certificate used, viz.: “Audited and Found Correct,” 
was at one time common, if not customary, but it has fallen into 
disuse in recent years, for reasons which are dealt with below. Our 
reader is referred to Dicksee’s Auditing, 15th Edition, by Stanley 
W. Rowland, Chapter X, for an interesting historical account of 
the circumstances in which this form of certificate came to be used, 
in addition to, or in substitution for, an auditor‘s report, and of the 
subsequent developments which have led to its rejection as an 
unsatisfactory performance of an auditor’s duty. 

Francis W. Pixley, in Auditors: Their Duties and Responsi- 
bilities, has pointed out that no more comprehensive form of certifi- 
cate could be given than this simple form, “as it implies (though, 
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perhaps, not always meant to do so) that everything possible in the 
prosecution of an audit has been done.” 

Balance sheets are, in fact, as every accountant knows, partly 
statements of demonstrable fact and partly statements. of opinion. 
The expression “correct” as applied to a statement of opinion is 
obviously loosely applied: opinions may—and do—legitiinately 
differ, and he would be a bold man who would accept the responsi- 
bility of saying, for example, that a given amount provided td cover 
prospective losses from doubtful debts or depreciation of) fixed 
assets was “correct.” It is one thing to certify a balance sheet as 
“correct”; it is another—and a much more precise statement of 
the extent to which an auditor is justified in accepting responsibility 
—to report in some such terms as an auditor is required to ise by 
the Companies Acts, that in his opinion, and subject to any ;neces- 
sary qualifications, the balance sheet referred to in the report “is 
properly drawn up so as to exhibit a true and correct view of 
the state of the affairs of the business, according to the best of the 
auditor’s information and the explanations given to him, and as 
shown by the books.” 

The cases in which the auditor’s examination of the bolls and 
accounts has been so penetrating, and the statements contained 
in the balance sheet are so exact and so capable of proof, as to 
warrant the use of the term, “audited and found correct,” aire, we 
think, so rare that it would be a good thing for the reputation of 
professional auditors, as persons in whose statements implicij: faith 
may be placed, if such a form of certificate were never used. 

Space will not permit us, for the present, to deal} more 
exhaustively with the interesting question of the use of} audit 
“certificates” in addition to “audit reports,” but if our realder is 
interested in pursuing the subject, he will find it dealt with fin the 
following standard text-books: Dicksee’s Auditing, 15th Eflition, 
Chapter X; F. W. Pixley: Auditors: Their Duties and Ressonsi- 
bilities, 12th Edition, Chapter XVI; F. R. M. de Paula: Priiciples 
of Auditing, Chapter I; A. E. Barton: Australasian Aulliting, 
Chapter VII; R. H. Montgomery: Auditing Theory and Prictice, 
5th Edition, Vol. I, Chapters 29 and 30. 

A very useful discussion on the subject of auditor’s repor}s and 
certificates will also be found in the paper submitted at tha Aus- 
tralasian Congress on Accounting by Mr. H. H. Cumminj, and 
in the remarks of the commentators thereon. This paper agid the 
comments will appear in the Proceedings of the Congress, which are 
to be published in the near future. 


Resolutions Appointing Auditors 


An enquiry on this subject has been received from “Assofiate,”” 
of Sydney. We regret that the enquiry was received too late to 
be answered in this issue, but it will be replied to in the May) issue. 











172 THE AUSTRALIAN ACCOUNTANT APR. 


Associate Directors 


A Victorian reader enquires “What are Associate Directors?” 
The term “associate director” does not appear in the Companies 
Acts, and has no standard meaning. The exact nature of the 
duties, manner of appointment and status of associate directors 
varies according to the Articles of Association of the various com- 
panies in which they are provided for. 

In general, however, it may be said that an associate director 
differs from a director in one or more of the following respects :— 

Duties, Powers, Qualification, Method of Remuneration, Mode 
of Appointment. 

In one large Victorian company, for example, the Articles of 
Association provide that directors shall be appointed by the share- 
holders, and that their remuneration shall be fixed by the company 
in general meeting. The Articles also provide that the directors 
may from time to time appoint and remove associate directors and 
fix and determine or limit their duties, powers and remuneration. 
Directors of this company are required by the Articles to hold a 
specified number of shares in the company as a qualification, but 
associate directors are exempted from this requirement. 

In such instances as this, associate directors are in effect assistant 
directors, selected and appointed by the directors and responsible 
to them, the scope of their duties and powers and their remunera- 
tion being determined by the directors and not by law or by the 
shareholders. 

In the Articles of another Victorian company the term “associate 
director” is used to describe a director appointed for a different 
purpose. This company is a proprietary limited company, with 
two directors, each of whom holds an equal number of shares in 
the company. In order to provide a means of settlement of disputes 
that may arise by what is, in effect, a process of arbitration, it is 
provided by the Articles of Association of the company that there 
shall be one or more associate directors, who may be appointed by 
the director or by the company in general meeting, and who shall 
have all the powers and authorities of and rank in all respects as 
an ordinary director and be subject to the same regulations and 
restrictions, save that they shall not be bound to take any active 
interest in the business of the company or to attend any meeting 
of directors, unless and until required by the other directors, or 
one of them, to vote upon or assist in determining some matter 
or matters in question between the directors or otherwise relating 
to the business of the company. In this instance, also, the Articles 
provide that an associate director need not hold any qualification 
shares. 


Fixed Investment Trusts 


The same reader enquires :— 
(a) What are “Fixed Investment Trusts?” 
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(b) What are the best text books to read regarding the forma- 
tion and control of Fixed Investment Trusts? 


Fixed investment trusts originated in U.S.A., but in the last 
few years—since 1931—there has been a very rapid growth of this 
form of trust in Great Britain. The idea seems to have originated 
as a result of the collapse of the security market in Wall Street in 
1929. 

The earliest American fixed trusts were formed by promoters 
who set out to buy a “unit” consisting of a prescribed number of 
shares in a specified short list of companies, to place these stocks 
in the hands of “trustees”—usually banks or other institutions of 
high repute—and to issue against them certificates representing 
ownership of a given number of “sub-units” into which each “unit” 
was divided. 

The advantages sought, in addition to the common advantage 
of investment trusts generally, viz., “spreading” of investments by 
small investors, were that each holder of a sub-unit would know 
exactly in what securities his money was invested, and would be 
able to feel assured of their safe keeping. 

An obvious disadvantage of this form of fixed trust is its 
rigidity. The trust managers could not vary the constitusion of 
the “unit” and so the element of managerial discretion was entirely 
eliminated. The British fixed trusts have, accordingly, modified 
the features of this type of investment by developing a form of 
trust in which the managers are at liberty to vary the holdings of 
securities, within specified limits; for example, they may be per- 
mitted to invest the trust monies in shares of companies operating 
in a specified class of business, or to invest in the shares of 4 speci- 
fied list of companies. 

Owing to the fact that the fixed trust is a very recent innovation, 
we are doubtful whether any reliable text-book dealing wit. their 
formation and control is yet available in Australia. 

Our reader will find, however, that the subject is fully discussed 
in The Economist Fixed Trust Supplement, a supplement to The 
Economist of April 6, 1935, which is filed in the Reference Section 

of the library of the Commonwealth Institute in Melbourne. 
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Bankruptcy Section 


Edited by A. H. OUTHWAITE, F.c.a. (aust.) 


The attention of readers of this section of the journal is drawn 
to the announcement regarding enquiries and replies thereto which 
appears on page 169 of this issue. 


FARMERS DEBT ADJUSTMENT ACT 1935 
Article in February Issue 

A Geelong reader makes the following enquiry: “On page 15 of 
The Australian Accountant, Mr. A. H. Outhwaite, in his article 
on the above Act, in setting forth the procedure states, inter alia: 

“4. Immediately upon the issue of a Stay Order the Concilia- 
tion Officer notifies the Board and all known creditors and causes 
notification to be published in the Government Gasette and to be 
sent to the Registrar-General and Registrar of Titles.’ 

“My reading of the Act is that it is not the duty of the Concilia- 
tion Officer to cause notification to be published in the Government 
Gazette and to notify the Registrar-General and the Registrar of 
Titles, but the Farmers’ Debt Adjustment Board has to do this. 
Perhaps there has been an amendment which makes it the duty of 
the Conciliation Officer. 

“T would be pleased to know whether I am correct in assuming 
that it is the duty of the Board to publish the notice and to notify 
the two Registrars.” 

Answer.—Our correspondent is correct in his understanding of 
the procedure. The official notifications referred to are through 
the immediate instrumentality of the Board, which acts upon 
notification received from the Conciliation Officer. Attention is 
drawn to the following extract from the article to which he refers: 

“The above is intended to give a general outline of the purview 
of the Act and the procedure under it. 

For details of procedure readers will doubtless refer to the Act 
itself and the regulations to be proclaimed under it.” 


EFFECT OF BANKRUPTCY ON CIVIC OFFICE 


“Tf a member of a council becomes bankrupt, or if he compounds 
his affairs with his creditors, he thereupon ceases to hold his civic 
office. There is nothing to prevent him or any other bankrupt 
from being a candidate for election. The theory of the Act appar- 
ently is that if a person comes before the electors as a bankrupt, 
and they are, nevertheless, satisfied with him, then the voice of 
the people has spoken, and it must prevail over the disability. 
Where, however, a person when he faces the electors is solvent, 
and subsequently becomes insolvent, he must go back to the elec- 
tors and find out whether they are still willing that he should repre- 
sent them, notwithstanding his financial troubles. The question 
as to what is ‘compounding’ with creditors is one of some diffi- 
culty. In an English case it was decided that a person did not 
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compound with his creditors merely because he assigned his 
estate to trustees for their benefit. A compounding, said the Court, 
is where the creditors give up something, as, for example, if they 
agree to give the debtor a clearance when they shall have received 
10/- in the £ of their debts.”—(From “Sydney Morning Herald,” 
March 12, 1936.) 

The line drawn in the case quoted by the Sydney Morning 
Herald between a composition with creditors and an assignment 
of a debtor’s estate for their benefit is to the lay mind a distinction 
without a difference. In one case the creditors agree to accept 
a definite proportion of their claims in satisfaction of the whole, 
and in the other they accept whatever the estate may pay. The 
Court may have had in mind some fantastic conception of a pos- 
sible 20/- in the £, but that illusion could doubtless have been 
dispelled by reference to the trustee in the particular case before 
the Court. In this community, at any rate, the sanguine disposi- 
tion of the Australian native does not permit him to render up his 
assets while there is the remotest prospect that their value will be 
sufficient to discharge his liabilities. The exceptions to this rule 
of spirited resistance to financial adversity until the last penny 
of credit is exhausted are indeed few and far between. The 
writer’s last administration of an estate which paid 20/- in the £ 
occurred many a long year ago. An elderly trader in a moderate 
way of business assigned his estate, which paid 20/- in the £ to 
creditors and a small surplus to himself. This phenomenal result 
was rendered even more memorable by the fact that a year or so 
later he again assigned to the writer, but on this occasion paid a 
mere 18/- in the £ or thereabouts. The commission in each 
estate was by no means negligible, and the debtor was exhorted 
to make a fresh start. After all, what was a mere one assignment 
per annum? A third or fourth might stage a comeback to the 
20/- level of the first. But it was all of no use. The faint-hearted 
but obdurate old fellow had decided to retire. The monctony of 
repetition was beginning to affect his health, and retire he did, 
notwithstanding all wiser counsels to the contrary. 


ORDER FOR ADMINISTRATION OF DECEASED 
PERSON’S ESTATE 


A case recently before the Bankruptcy Court in Sydnev draws 
attention to the legal position of executors who, in the course of 
carrying on the business of the deceased, incur liabilities on behalf 
of the estate. The immediate remedy of any creditor in respect 
of any such liability is a personal one against the executors. The 
latter, of course, have a right of indemnity against the assets of the 
estate, but with this the creditor is not vitally concerned. He may 
indeed have regard to the value of the estate assets as a factor in 
determining whether or not credit should be allowed to the execu- 
tors, but this assets value would be no more than a factor, and 
does not by any means set a limit to the creditor’s personal 
recourse against the executors. 
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In the case referred to, one Solomon Levy had obtained judg- 
ment against the executors of the will of H. K. Young, deceased, 
in respect of whose estate an order for administration in bank- 
ruptcy had been made under Part X of the Act. 

At the date of the order for administration, the plaintiff had not 
formally signed judgment, and the State Supreme Court, upon 
application by the Executors, restrained him from so doing and 
proceeding to execution upon the ground that he had not obtained 
an order of the Bankruptcy Court for leave to proceed under 
Section 60 of the Act. 

Upon appeal this order of restraint was upheld by the State 
Full Court. The plaintiff then applied to the Bankruptcy Court 
for such leave to proceed, but this was refused by his Honour, 
Mr. Justice Lukin—broadly on the ground that the plaintiff’s pro- 
ceeding was not against any person in respect of whom or whose 
estate a sequestration or administration order had been made. On 
the contrary, his judgment was against the Executors personally, 
and against them personally no such order was alleged. 

The unfortunate Solomon thus finds himself on the horns of a 
dilemma. The State Supreme Court, and on appeal, the State 
Full Court, have restrained him from proceeding with his judg- 
ment except by leave of the Bankruptcy Court, and this leave has 
been refused firmly but politely (“with due deference and some 
hesitation”) by his Honour, Mr. Justice Lukin. The law thus 
leaves to Solomon an appeal to the High Court against one or 
other or both of the decisions, and the wisdom of his great progeni- 
tor will be required to determine which of these three courses he 
should adopt. The odds would seem to be heavily against a double 
appeal, as although that would have the merit of complete finality, 
it is to be presumed that one or other event of the double must 
inevitably be lost with costs against the loser. So probably the 
plaintiff will try the appeals out one after the other if the first is 
not a winner. 

There is, of course, a fourth alternative—to abandon hope and 
give the whole thing up as a bad job—but it is difficult to conceive 
that Mr. Levy would be so entirely inconsiderate of the interest 
of the legal and accountancy professions in the outcome of the good 
work whicli he has so well begun. 





Liquidations and Reconstructions 
By J. WALLACE ROSS, F.1.c.a. 
[A Lecture delivered to the Public Accountants’ Students’ Society of 
Victoria} 
Part |. Liquidation 
GENERAL 
Definition 
In an address primarily intended for those taking examinations, 
I feel it advisable to commence by supplying a definition of liquida- 
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tion, which I would say is the method by which the affairs of a 
company subject to the Companies Act are wound up. It may 
perhaps be more precisely stated to be a legal process “in respect of 
a company, the affairs of which are being wound up, whereby its 
assets and the proceeds thereof are divided among the persons 
entitled thereto.” 

Law Applicable 


When for any reason it is considered desirable for a company to 
discontinue business it will generally (but not always) go into 
liquidation. The law under which this is done in Victoria is con- 
tained principally, though not entirely, in Part 1 of the Companies 
Act 1928 and the Rules made under that Act. 

Though in detail some aspects of winding up differ in the several 
parts of the British Empire where the legislation is based on the 
present or preceding English Companies Acts, the same principles 
are applicable throughout. 


Modes of Winding Up 
The modes of winding up the affairs of a company are :— 
(a) Compulsory, by the Court. 


(b) Voluntary. 
(c) Voluntary subject to the supervision of the Court. 


Differences Between Methods 


The fact that there are several modes of winding up naturally 
leads one to enquire what are the differences between them. The 
principal differences between the various methods of winding up 
are :-— 


(a) Voluntary Liquidation 

A voluntary winding up is carried out by the company itself. 
The liquidator is appointed by the company though the creditors 
have the power to apply to the Court for the appointment of some 
other person as liquidator in the place of or jointly with the 
liquidator appointed by the company and of a committee of 
inspection. The liquidator is the agent of and trustee for the 
company; but he can apply to the Court for assistance in any 
matter and, if acting irregularly, can be controlled by the Court on 
the application of a creditor or contributory. 


(b) Supervision Liquidation 

A winding up subject to the supervision of the Court is some- 
thing in the nature of a proceeding half way between a voluntary 
winding up and a compulsory winding up. Some of the provisions 
applicable to a voluntary winding up and some of those affecting 
a compulsory winding up apply. The Court, in making an order 
that a voluntary winding up shall continue but subject to the super- 
vision of the Court, may give all such directions as may seem 
necessary for carrying out the liquidation, and thus exercise control 
over the liquidator as in a compulsory winding up. When making 
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an order for a winding up subject to supervision the Court may 
appoint any additional liquidator and retire the liquidator appointed 
by the company. 

(c) Winding Up by the Court 

In a winding up by the Court—or compulsory liquidation—the 
liquidator is appointed by and is an officer of the Court, and is 
also a trustee for the creditors. 

In all questions of administration of the estate of the company 
he is under the control of the Court. 
winding up that it is possible to obtain a public examination of 
directors, promoters, and officers of the company. (Sec. 177.) 


(d) Other Differences 


The various modes of winding up also differ between themselves 
in several other particulars which are included in the table which 
follows :— 


TABLE SHOWING CERTAIN DIFFERENCES BETWEEN 


It is only in a compulsory 


THREE MODES OF WINDING UP 


of contribu- 
tors . 


Compulsory 

Date of Time of presenta- 
Commence- tion of petition 
ment (Sec. 141). 
Appoint- By the Court on 
ment of nomination of 
liquidator. separate meetings 

of creditors and 

contributors (Sec. 

150). 
. Sanction ‘ By the Court or 
for general Committee of In- 
scheme of  spection (Sec. 
liquidation. 212). 


. Settling list By the liquidator 


an officer of 

Court after 
notices to con- 
tributors (Sec. 
165, Rules 62-67). 


as 
the 


Supervision 
Same as Voluntary 
(Sec. 183). 


By the Court; the 
liquidator appoint- 
ed in the voluntary 
liquidation is usu- 
ally but not neces- 
sarily continued in 
office (Sec. 203). 


By the Court (Sec. 
212). 


According to order 

of the Court (Sec. 
200). Usually 
settled as in vol- 
untary liquidation 
but liquidator may 
be ordered to set- 
tle it under Court 
directions. 


Voluntary 
Time of resolution 
for winding up 
(Sec. 183). ; 
3y the company in 
general meeting 
(Sec. 184) or by 
the creditors if 
the company dele- 


gate the powers 
to them (Sec. 
191) or by the 
Court on _ the 
application of a 
contributor (Sec. 
186); and on the 
application of a 
meeting of credi- 
tors the Court 


may appoint an 
additional or sub- 
stituted liquidator 
(Sec. 189). 

By an_ extraordi- 
nary resolution of 
the Company (Sec. 
212). 


liquidator 
own res- 
ponsibility (Sec. 
186) subject to 
the same rules as 
apply in settling 
the list in a com- 
pulsory winding 
up. (Ex parte 
Lane 15 V.L.R. 
525.) 


3y «the 
on his 
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5. Making 
calls . 


6. Proceed- 
ings against 
company 


7. Prosecu- 
tion of 
delinquent 
directors 
and officers 


8. Passing 
accounts 


9. Release of 
liquidator . 


10. Dissolution 
of company 


other matters relating to each mode of winding up it might be well 





Compulsory 
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Voluntary 


By the liquidator, According to order By the liquidator 


with sanction of 
Committee of In- 
spection or by 
summons to the 
Court if no Com- 
mittee (Sec. 175, 
Rules 68-72). 


May be stayed by 
Court at any time 
after presentation 
of petition (Sec. 
142) up to mak- 
ing of winding up 
order : After wind- 
ing up order all 
proceedings stayed 
except with leave 
of Court (Sec. 
144). 

On own motion or 
on application of 
interested party. 
Court may order 
prosecution by 
liquidator (Sec. 
215). 

Audit by licensed 
auditor appointed 
by Court (Sec. 
157). 
From the 
(Sec. 159). 


Court 


At date of Court 
order (Sec. 174). 
Within two years 
may be re-opened 
by Court (Sec. 
221). 


of the Court (Sec. 
200); may be 
power reserved to 
Court; power giv- 
en to Committee 
of Inspection or 
leave given to pro- 
ceed as in volun- 
tary liquidation. 
Sec. 144 by virtue 
of Sec. 204 applies 
after supervision 
order made, there- 
fore from date of 
order all proceed- 
ings stayed except 
with leave of 
Court. 


Same as in Com- 
pulsory. (Sec. 
215). 


According to order 
of Court (Sec. 
200); usually as 
in voluntary. 
From the Court or 
from the com- 
pany. 


Same as in Com- 
pulsory, also with 
power within 2 
years to declare 
dissolution void. 


Liquidations Generally 
Before attempting to consider in some little detail procedure and 


on his own res- 
ponsibility (Sec. 
186). 


In general will be 
restrained by 
Court which has 
power to exercise 
same control as 
under Sec. 142 
and 144 in com- 
pulsory winding 
up. (Jn re Rex 
Motors Pty. Ltd., 
1929 V.L.R. 1.) 


Liquidator may 
prosecute but only 
with previous con- 
sent of Court 
(Sec. 215). 


By company in 
general meeting 
(Sec. 196). 


From the Company 
in general meeting 
(Sec. 196) but 
liable in ordinary 
way to creditors 
for negligence. 
(Pulsford v. Dev- 
enish, 1903, 2 Ch. 
625, and _ other 
cases.) 

Three months after 
registration with 
the Registrar- 
General of filing 
of return of final 
meeting. On appli- 
cation the Court 
may extend this 
date for such time 


as it thinks fit 
(Sec. 196) or 
after dissolution 


may re-open the 
liquidation within 
2 years (Sec. 221). 
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to refer to matters which are applicable to liquidations generally. 
Without attempting to mention these in any particular order, it 
should be remembered that :— 

(a) In voluntary liquidations and those under supervision the 
Court may control the liquidator in the same way as in a 
compulsory winding up (Sec. 194). 

(b) The Court may make a compulsory winding up order 
where a company is already in voluntary liquidation or is 
being wound up under supervision (Secs. 139 and 198). 

(c) The Court has power to examine into the conduct of 
promoters, directors, officers and liquidators who have 
misapplied, or retained, or become liable for any money 
or property of the company or been guilty of misfeasance 
or breach of trust in relation to the company, and may 
compel repayment or assess such compensation as may be 
just (Sec. 213). 

(d) The date on which a liquidation commences is important, 
as various matters are affected by that date, the principal 
ones being fraudulent preferences, the rights of landlords, 
the rights of execution creditors, mutual credits, and as 
regards contributories. This information has already been 
set out in the table which you have in your hands, but 
I should add that it has been held that if a voluntary 
winding up be superseded by a compulsory liquidation, the 
date from which the three-month period relating to 
fraudulent preferences and floating charges is reckoned is 
from the date of the presentation of the petition, and not 
from the date of the resolution for winding up. (Re 
Russell Hunting Record Co. Ltd. (1910) 2 Ch. 78.) 

(e) Any transaction which would in the case of an individual 
be deemed in his insolvency a fraudulent preference is 
also a fraudulent preference if made or done by or against 
a company within three months of liquidation (Sec. 209). 

(f) A floating charge given within three months of the com- 
mencement of winding up is invalid if given for a past 
consideration (Sec. 211). 

(g) Whatever the mode of liquidation a landlord in Victoria 
may, by means of distraint, before the commencement of 
liquidation, recover all rent due, for distraint is not auto- 
matically stayed by the winding up. In a compulsory 
winding up, however, though not in a voluntary winding 
up, the Court is (Sec. 142) given a discretionary power to 
stay any proceedings against the company after a petition 
has been presented. 

After winding up has commenced the position is that 
in the case of a compulsory winding up or a winding up 
subject to the supervision of the Court, the assets are not 
only protected from distraint by the landlord but are 
also protected from any attachment or execution by these 
being made absolutely void (Sec. 210). <A voluntary 
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winding up does not of itself stop distraint or other pro- 
ceedings against the company, but the Court has a 
discretionary power to stay the distraint, and it appears 
that the effect of the general rule set out in Section 186 
(1) (that all debts are to be paid pari passu) is that it is 
only in special circumstances that the stay will be refused. 


(h) In any liquidation where the judgment and execution are 


bona fide and have been put into force before the com- 
mencement of winding up the execution creditor will not as 
a rule be restrained (Palmer, 12th Ed., Part II, p. 444). 
After the commencement of a compulsory winding up a 
creditor cannot levy execution without the authority of 
the Court (Sec. 144). When a supervision order is made 
the Court stays execution (effect of Sec. 204). As men- 
tioned when referring to the matter of landlord, a volun- 
tary liquidation does not of itself stay the executions, but 
on the application of the liquidator the Court will in 
general stay executions (Palmer, 12 Ed., Part II, p. 865). 


(i) An order for winding up by the Court is stated to operate 


as a notice of dismissal to the officers and servants of the 
company (Midland Counties District Bank v. Attwood 
(1905) 1 Ch. 357) and though that well-known authority 
on company matters—Palmer (12 Ed., Part II, at p. 505) 
—suggests that a resolution for voluntary winding-up has 
the same effect, the position is by no means clear. Extra- 
ordinary as it appears to the layman it seems that each 
case must be decided upon the facts (Reigate v. Union 
Manufacturing Co. (1918) L.K.B. 592). 

Should there be sufficient assets to pay the costs, charges 
and expenses of the liquidation, the Crown and preferen- 
tial debts and the unsecured creditors in full, the Victorian 
Act allows interest at the rate of six pounds per centum 
per annum to every creditor from the date of the order 
or resolution for winding up the company to the date of 
payment (Sec. 283). Otherwise creditors in this State 
are not permitted to claim for interest after the date of 
liquidation under any mode of winding up. The practice 
is somewhat different in England and in other Australian 
States except Tasmania. 


(k) The appointment of liquidator is a personal one, i.e., it 


cannot be held by a corporation. Under any mode of 
winding up the liquidator is, as Palmer phrases it, “the 
animating spirit.” He succeeds the directors as agent 
of the company for the general purpose of winding up, 
though, particularly in a winding up by the Court, the 
liquidator is liable in the exercise of his duties and powers 
to be controlled and supervised by other powers, viz., 
Court, creditors, and committees. It is a liquidator’s 
duty to be strictly impartial and have no leaning for or 
against any individual whatever, nor to prefer the 
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interests of one class or section of the creditors to those 
of another. He must also act honourably and justly but 
in doing so must not be virtuous at the expense of other 
people. 

COMPULSORY WINDING UP 


Grounds for Winding Up 
Turning now to the features of each mode of winding up, and 
commencing with the compulsory winding up, or “Winding Up 
by Court” as it is termed in the Act, we find that such a winding 
up is commenced by the presentation of a petition to the Court. 
A company may be wound up by the Court :— 


(i) If the company has by special resolution resolved that 
the company be wound up by the Court; 

(ii) if default is made in filing the statutory report or in 
holding the statutory meeting ; 

(iii) if the company does not commence its business within a 
year from its incorporation or suspends its business for 
a whole year ; 

(iv) if the number of members is reduced, in the case of a 
proprietary company below two, or in the case of any 
other company below five; 

(v) if the company be unable to pay its debts; 

vi) if the Court is of opinion that it is just and equitable 
that the company should be wound up. 


Resolutions under the first heading are extremely rare; under 
the second and third headings it should be remembered that the 
jurisdiction given to the Court is a discretionary one (Sec. 143) ; 
it is something of a rarity for an order to be made on the fourth 
ground; the fifth ground, viz., inability to pay its debts, is the most 
common cause of a winding up order being obtained; while under 
the “just and equitable” heading a wide variety of matters may 
justify the granting of an order. These have been held to include 
(a) Substratum gone; (b) that the company is a bubble; (c) that 
there has been fraud in promotion demanding investigation; (d) 
that there is a complete deadlock in the management of a com- 
pany’s affairs; (e) and that the working capital is totally inade- 
quate. (Palmer, 12th Ed., Part II, pp. 53-61.) 

The Act gives a definition (Sec. 138) of when a company is 
deemed unable to pay its debts, but this and a number of other 
details will have to be passed over because of lack of time. 


Who May Petition 


The petition for a winding up order may be presented by :— 
(a) The company ; 
(b) one or more contributories; or 
(c) one or more creditors. 
(Sec. 139.) 


I think it is unnecessary to amplify this further, or to attempt 
any explanation in respect to the presentation of the petition; its 
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service on the company; and the hearing of the petition, or to do 
more than give passing mention to the fact that, before the making 
of a winding up order, the Court may at any time after the presenta- 
tion of the petition make an appointment of a provisional liquidator 
on proof of sufficient grounds for such an appointment (Sec. 149). 


Winding Up Order and Immediate Consequence 


A petition for a winding up by Court may be dismissed. If 
granted, the order usually appoints one of the official liquidators 
as official and provisional liquidator, though the official liquidator 
may be appointed as liquidator. Three sealed copies of the order 
are delivered to the official liquidator, who has one copy served 
on the company and a second copy filed with the Registrar- 
Generali (Rule 33). He also gazettes the order and later adver- 
tises the order and date of first meeting of creditors and contribu- 
tories in a Melbourne newspaper. A statement of the company’s 
affairs must be submitted to the liquidator by the directors (Sec. 
152). If received in time, a summary of the statement of affairs is 
issued (Rule 103) with the notices to creditors and contributories 
convening separate meetings to be held on some date fixed by the 
official liquidator within 21 days of the date of windiny up order 
(Sec. 150 and Rule 98). 

The object of these meetings is to determine whether én applica- 
tion should be made to the Court to appoint a liquidator other than 
the official liquidator and a committee of inspection (Sec. 150). 

The results of these meetings are reported by the official liquida- 
tor to the Court. If neither meeting desire a liquidator in place of 
the official liquidator the .latter then ceases to be a provisional 
liquidator and automatically becomes the liquidator (Sec. 150). 

If the meetings desire an appointment of a liquidator and/or a 
Committee of Inspection, the Court may make such appointments, 
and, if there is a difference between the wishes of the creditors and 
contributories, it will decide the difference (Sec. 150). In practice 
the Court will prefer the view of whichever body had the chief 
interest in the realization of the assets (Re Bank of South Aus- 
tralia (1895) 3 Mans. 148). At a meeting of creditors a resolution 
is deemed to be passed when a majority in number and value of 
those present personally or by proxy and voting on the resolution 
have voted in favour of the resolution. At a meeting of contribu- 
tories a resolution is deemed to be passed when a majority in 
number and value of those present personally or by proxy and 
voting on the resolution have voted in favour of it, the value of the 
contributories being determined according to the number of votes 
conferred upon each contributory by the Articles of Association. 
(Rule 111). 

Liquidator in Compulsory Winding Up 


If a person other than an official liquidator be appointed as 
liquidator he must—before he is entitled to act—pay the official 
liquidator’s fee (Sec. 150) and out of pocket expenses, file notice 
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of his appointment with the Registrar-General and give security 
to the satisfaction of the Court (Sec. 151). 

For his remuneration the liquidator is entitled to receive such 
salary or percentage on realisation as the Court directs (Sec. 151) 
or, unless the Court directs otherwise, as may be fixed by the 
Committee of Inspection (Rule 137). 

The powers of a liquidator in a compulsory winding up are 
subject to control at almost every important step. According to 
Palmer (12th Ed., Part II, p. 273) “he moves in fetters—and 
it is this official surveillance—with its well-meant safe-guards 
against abuses—which renders the machinery of compulsory wind- 
ing up complex, cumbrous and costly.” Those powers which he 
may only exercise with the sanction either of the Court or Com- 
mittee of Inspection are :— 


(a) To bring or defend any action or other legal proceeding 
in the name and on behalf of the company ; 

(b) to carry on the business of the company so far as may be 
necessary for the beneficial winding up thereof ; 

(c) to employ a solicitor or other agent to take any proceed- 
ings or do any business which the liquidator is unable to 
take or do himself; but the sanction in this case must be 
obtained before the employment, except in cases of 
urgency, and in those cases it must be shown that no 
ve delay took place in obtaining the sanction; (Sec. 
155.) 

(d) to make calls; (Sec. 168.} 

(e) to open a bank account into which all payments are to be 
made; (Sec. 156.) 

(f) to exercise any of the powers conferred by Sec. 212 to 
pay any class of creditors in full; to compromise with 
creditors; to compromise calls, debts, liabilities, etc. 


Those powers which he may exercise without the sanction of the 
Court or Committee of Inspection are :— 


(a) To sell all the property of the company by public auction 
or private contract; with power to transfer the whole to 
any person or company, or sell the same in parcels ; 

(b) to do all acts, and to execute in the name and on behalf 
of the company, all deeds, receipts, and other documents, 
and for that purpose to use, when necessary, the com- 
pany’s seal ; 

(c) to prove, claim, rank, and draw a dividend in the bank- 
ruptcy of any contributory ; 

(d) to draw accept, make, and endorse any bill of exchange 
or promissory note in the name and on behalf of the 
company (to have the same effect as if by the company in 
the course of carrying on its business) ; 

(e) to raise upon security of the assets of the company any 

requisite sums of money; 
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(f) to take out in his official name, letters of administration 
to any deceased contributory; and to do, in his official 
name, any other act that may be for obtaining payment of 
any moneys due from a contributory or his estate, and 
which cannot conveniently be done in the name of the 
company ; 

(g) to do and execute all such other acts and things as may 
be necessary for winding up the affairs of the company 
and distributing its assets; (Sec. 155.) 

(h) to settle the list of contributories; (Secs. 165 and 175, 
Rules 62 to 67.) 

(i) to summon meetings of creditors and contributories. (Sec. 
175 and Rules 98 to 121.) 


The exercise of the foregoing powers is, however, subject to 
the control of the Court; any creditor or contributory may apply 
to the Court with respect to the exercise or proposed exercise of 
any of them (Sec. 155 and 212). 

If the consideration for the sale of any of the company’s property 
is to be the taking of shares in another company for distribution 
among the members of the vendor company, the sanction of the 
} Court is necessary. 

Subject to what has already been stated the liquidator in a com- 
pulsory winding up is enjoined by the Act (Sec. 160) to have 
regard to any directions that may be given by resolutions of the 
creditors or contributories at any general meeting, or by the Com- 
mittee of Inspection (Sec. 160). This does not mean that the 
directions given must be obeyed if those directions are unreason- 
able, for if the liquidator acts on them he may be ordered to pay the 
resulting costs. (Ex parte Brown 17 Q.B.D. 492.) As the exer- 
cise of all his powers is “Subject to control by the Court” (Secs. 
155 and 212) the liquidator may always apply to the Court for an 
order directing him to disregard any unreasonable directions. 

Time will not permit any detailed consideration being given to 
such matters as the appointment of a special manager, prepara- 
tion and form of the statement of affairs, preliminary report of the 
liquidator, public examination and procedure thereat, conduct of 
meetings of creditors and contributories, and the use of proxies 
thereat, admission of claims for voting purposes, the Committee of 
Inspection and its powers, the settling of the list of contributories, 
making calls, rectification of share register, getting in and examina- 
tion of proofs of debt in the case of insolvent companies, procedure 
in making distributions to creditors and returns to contributories, 
application for liquidator’s release, appointment of auditor, filing 
of accounts, rights of creditors to inspection of liquidator’s beoks, 
and these will have to be passed over as well as many other detailed 
aspects of a compulsory winding up. 

The liquidator, as an officer of the Court subject to the control 
of the Court, causes the assets of the company to be collected and 

applied in discharge of its liabilities. This is not infrequently a 
| very lengthy and difficult matter, but as the experiences in no two 
c 














APR. 





186 THE AUSTRALIAN ACCOUNTANT 


instances would be alike it would be impossible satisfactorily to 
enter into any discussion of what matters the liquidator is likely to 
encounter in this phase of his duties. 


Application of Assets 

Having realized the assets, the liquidator must apply them first 
in payment of costs in their proper order (Rule 165); then in 
payment of the preferential and Crown debts, and thirdly in pay- 
ment of the debts due to unsecured creditors. 

If the company is insolvent, the distribution to unsecured credi- 
tors will of course be on a basis pro rata to the amount of each 
claim, so far as the assets of the company remaining after payment 
of costs, charges, expenses of the liquidation and the preferential 
claims will permit. 

If the company is able to pay all its creditors in full it must then 
pay them interest on their debts, as already explained, before any 
return of capital is made to shareholders. 

After all liabilities to creditors have been satisfied, the surplus 
then remaining is returned to contributories in accordance with 
the rights conferred upon the holders of the various classes of 
shares under their respective terms of issue. 

Not infrequently questions are set in the accountancy papers at 
examinations which depend for their basic accuracy upon a correct 
understanding of the law relating to the return of capital; and 
this aspect of the matter will therefore be referred to later. 


Release of Liquidator 

After the liquidator has realised all the property of the company 
or so much thereof as can in his opinion be realised without need- 
lessly protracting the liquidation, and distributed a final dividend, 
if any, to the creditors, and adjusted the rights of the contributories 
among themselves, and made a final return, if any, to the contribu- 
tories, or has resigned or been removed from his office, he may 
apply for his release (Sec. 159). 

The release of the liquidator does not dissolve the company. 
This only takes place on an order of the Court being obtained 
dissolving the company. The liquidator must report this order to 
the Registrar-General (Sec. 174) and lodge the company’s books 
with that official unless the Court has otherwise given directions 
as to their disposal (Sec. 220). 

The Court, however, has power at any time within two years of 
the date of dissolution, on an application being made for the 
purpose by the liquidator or some other person who appears to the 
Court to be interested, to make an order declaring the dissolution to 
have been void. This order may be made subject to conditions 
(Sec. 221). 

VOLUNTARY WINDING UP 


How Winding Up May Be Commenced 
The majority of liquidations are voluntary and the procedure 
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thereunder is simpler than in a winding up by the Court, though 
at times not without problems of considerable perplexity. 

A company to which the Companies Act applies may at any 
time decide to wind up voluntarily, and may do so by ordinary, 
extraordinary or special resolution according to circumstances. 

As you are acquainted with the distinctions between these types 
of resolutions (Sec. 76), and what is ‘necessary in the way of giving 
notice and the conduct of meetings, there is no need for me to refer 
to these matters. 

A company may wind up by ordinary resolution of its members 
whenever the period (if any) fixed for the duration of the com- 
pany expires or the event (if any) occurs on the occurrence of 
which the Articles provide that the company is to be dissolved. 

A company may be wound up by extraordinary resolution when 
the notice convening the meeting specifically states that the company 
by reason of its liabilities cannot continue its business and that it is 
advisable to wind up. 

In any other circumstances a special resolution will be necessary 
for the voluntary winding up of a company (Sec. 182).) 

A voluntary winding up commences—as shown on the table 
before you—at the time of the passing of the resolution authorising 
the winding up (Sec. 183). In the case of a special resolution, the 
resolution is “passed” at the date of the confirmatory meeting 
(Dawe’s Case (1868) L.R. 6 Eq. 232: Weston’s Case (1868) 
L.R. 4 Ch. App. 20). The method of voting, the value of the 
votes and the use of proxies are determined by the Articles of the 
company. 

Consequences of Voluntary Winding Up 

When a company is wound up voluntarily it ceases to carry on 
its business except for the purpose of beneficial winding up. Its 
corporate state and powers, however, continue until it is dissolved 
(Sec. 184). 

The property of the company, after paying the costs, charges. 
and expenses of the winding up, is to be applied in satisfaction of 
its liabilities pari passu; and any surplus is to be divided among 
the members according to their rights and interests in the company 
(Sce. 186). 

Subject to what is hereafter stated in regard to the rights of 
creditors, a company in voluntary liquidation shall appoint one 
or more liquidators and fix their remuneration, and where there 
are two or more liquidators may determine what powers may be 
exercised by each (Sec. 186). 

A company about to be or in course of being wound up volun- 
tarily may by extraordinary resolution delegate to its creditors or to 
any committee of them the power of appointing liquidators or any 
of them (Sec. 191). 

If the company is being wound up because of insolvency no 
person who at any time within two years preceding the winding up 
has been a director, manager, or promoter of the company, shall 





188 THE AUSTRALIAN ACCOUNTANT APR. 


be eligible to be appointed, or shall act as, liquidator unless so 
determined by a resolution carried by a majority of the creditors in 
number and value at a meeting specially convened for this purpose 
(Sec. 187). 

On the appointment of a liquidator all powers of the directors 
cease except so far as the company in general meeting or the 
liquidator sanctions the continuance thereof (Sec. 186). 

When a company has resolved to wind up voluntarily it is 
required to give notice of the resolution by advertisement in the 
Gazette (Sec. 185), as well as to file the resolution with the 
Registrar-General (Sec. 77). 


Liquidator in Voluntary Winding Up 


The liquidator in a voluntary winding up—as already explained 
—is usually appointed by the company. It is probably a rarity 
for an appointment to be made under delegated authority to the 
creditors. The creditors, however, have the opportunity of expres- 
ing their acceptance or otherwise of the liquidator appointed by the 
company at a meeting which the liquidator must within seven days 
convene both by advertisement and notice to all known creditors, to 
be held within not less than fourteen nor more than twenty-one 
days from the date of liquidation. At this meeting creditors may 
determine whether or not an application is to be made to the Court 
for the appointment of any person as liquidator in the place of or 
jointly with the liquidator appointed by the company, or for the 
appointment of a Committee of Inspection. If creditors resolve to 
take either or both of these steps they must appoint one of their 
number to make the application to the Court which must be done 
within fourteen days (Sec. 189). 

If a vacancy occurs in the office of liquidator appointed by the 
company, the company in general meeting, subject to any arrange- 
ment with its creditors, may fill the vacancy (Sec. 190). 

The court also has power on the application of a contributory to 
appoint a liquidator, where from any cause there is no one acting 
(Sec. 186). 

The liquidator must within twenty-one days after his appoint- 
ment file with the Registrar-General a notice thereof (Sec. 188). 

In a voluntary winding up the powers of a liquidator are wider 
than those in a winding up by the Court, for he is not so fettered 
in his actions, is far more independent, and acts more on his own 
responsibility than in a compulsory liquidation. 

With a few exceptions a liquidator in a voluntary winding up, 
acting without a Committee of Inspection, may, without sanction, 
exercise all the powers which might be exercised by the liquidator 
in a compulsory winding up with or without sanction. The 
exceptions mentioned are :— 

(a) Extraordinary resolution of company required to 
authorise a compromise of any kind with creditors or 
contributories (Sec. 212) ; 

(b) special resolution of company required to sell assets of 
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the company for shares, etc., in another company (Sec. 
193); and 

(c) authority of Court required to institute prosecution 
against delinquent directors and officers (Sec. 215). 

The liquidator’s freedom of action may, however, be considerably 
curtailed by the Court, either on an application by a person entitled 
to make the same for a winding up or supervision order, or on 
application by a creditor or contributory under a section under 
which the Court may exercise all or any of the powers which it 
might exercise if the company were being wound up compulsorily 
(Sec. 194). 

Now, having indicated those matters in which there is some 
measure of restriction on the liberty of action of a liquidato: in a 
voluntary winding up, it should be unnecessary to refer to any of 
the matters left to his discretion as they are too numerous and 
vary considerably in each case. 


Claims and Proofs 

In a winding up by the Court every creditor must prove his 
debt, but in a voluntary winding up this is only really necessary in 
the case of those claims which the liquidator is not prepared to 
admit without proof. As the liquidator seldom has a personal 
knowledge of the debts owing to the company, and the records of 
companies which reach the winding up stage are seldom in such 
good order as to avoid the necessity for creditors establishing their 
claims, it is usually the safest way to call for proofs from all 
creditors. If the company is in fact insolvent, or there is even a 
remote possibility of it so proving to be, the rules of insolvency 
as to proof should be strictly adhered to. 

Before paying creditors their final dividend it may be netessary 
for the liquidator to call up any uncalled capital; and it may also 
be necessary for him to do this to adjust the rights of contributorics 
among themselves, and this involves the settling of lists of contribu- 
tories and the making of calls. In discussing compulsory winding 
up I did not go into details of these matters, because of the large 
amount of ground to be covered, and here again I must omit going 
into detail owing to lack of time. Assuming, however, that these 
matters have all had attention, the liquidator’s duty in the distribu- 
tion of the assets which have come into his hands will be to disburse 
them in the same manner as in a compulsory winding up. All this 
may take a long time, and if the winding up continue for more than 
one year the liquidator must summon a general meeting of the 
company at the end of the first year and of each suceeding year 
from the commencement of the winding up, or as soon thereafter as 
may be convenient, and lay before the meeting an account of his 
acts and dealings and of the conduct of the winding up during the 
preceding year (Sec. 195). 

This requirement exists even though the company be wound up 
as an insolvent company and consequently the shareholders as such 
have no interest in the realisation. In the case of insolvent com- 
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panies this requirement has become a dead letter as shareholders 
cannot be induced to attend such meetings. 

Where the winding up of a company is not concluded within one 
year after its commencement, the liquidator is required to file a 
statement of his accounts in a prescribed form with the Registrar- 
General up to the end of the first year and thereafter each half year 
until the liquidation is complete (Sec. 222). 


Final Meeting Accounts and Disposal of Books 

When the affairs of the company are fully wound up, the liquida- 
tor must make up an account showing the manner in which such 
winding up has been conducted and the property of the company 
disposed of, and must then summon a general meeting of members 
of the company for the purpose of laying before it the account 
and giving any explanations thereof (Sec. 196). Curiously enough 
the only requirement about convening this meeting is that it be 
advertised in the Government Gazette cne month at least before 
the meeting, but in practice liquidators also send out notices to 
shareholders if they had any interest in the results of the realisa- 
tion. In the case of insolvent companies this would be only need- 
less expense and in such cases it is not the practice to give any 
notice other than in the Gazette, though from the point of view of 
securing a release it would be helpful to a liquidator if he could 
secure a representative meeting of members. 

The books and papers of a company which has been wound up 
are required by the law of this State to be deposited with the 
Registrar-General (Sec. 220), unless the Court orders otherwise, 
and, after retaining them for five years, this official is at liberty 
to destroy them. 

When the final meeting has been held and a return in regard 
thereto has been filed by the liquidator with the Registrar-General, 
the latter then registers the return. On the expiration of three 
months from the date of the registration of the return the company 
is deemed to be dissolved. The Court may, however, on applica- 
tion to it, make an order deferring the date at which the dissolution 
_is to take effect for such time as it thinks fit (Sec. 196). 


WINDING UP UNDER SUPERVISION 


Supervision Order and Its Effect 


When a company has resolved to wind up voluntarily the Court 
may make an order that the voluntary liquidation shall continue 
under its supervision (Sec. 200). 

A winding up under supervision simply continues a voluntary 
winding up under terms and conditions which the Court may 
impose. To found a supervision order there must, of course, be 
already in existence a valid resolution for voluntary winding up 
(see Palmer, 12th Ed., Part II, at p. 819, as to requirements). 
The petition is presented in the same way as a petition for a 
winding up order. The same persons as those who may petition 
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for a winding up order may petition for the supervision order 
(Sec. 139). 

The principal benefit obtained from a supervision order is that 
the Court on making the order at once stays all actions and dis- 
traints and may give general directions as to the conduct of the 
winding up (Sec. 204). 

I have already pointed out that a supervision order partakes of 
some of the features of a winding up by the Court and continues 
some of the features of a voluntary winding up. 

After a supervision order has been made, the practice differs very 
much from that under a compulsory winding up. In simple cases 
there may be very little occasion to apply to the Court but in more 
complicated cases it may be found desirable to take almost all 
important steps under the Court’s directions. 


Appointment of Liquidator and Powers 


When an order is made for a winding up subject to supervision, 
the Court may at the time of making the order or subsequently 
appoint any additional liquidator. It may also remove any liquida- 
tor continued under the supervision order (Sec. 203). 

The powers of the liquidator are the same as if it were a volun- 
tary liquidation, but, when necessary, restrictions may be imposed 
by the Court, e.g., that the Court shall settle the list of contribu- 
tories, or that the liquidator shall act under directions of a Com- 
mittee of Inspection as in a compulsory liquidation. The liquidator’s 
remuneration in a winding up subject to supervision must be fixed 
by the Court, as Sub-section 6 of Section 151 (remuneration of 
liquidator in a compulsory- winding up) is made applicable to a 
supervision winding up in this State. 


Proofs and Claims 


Upon the summons of the liquidator the debts and claims may 
be adjudicated on by the Court; but when this is not considered 
necessary the liquidator will proceed as in a voluntary liquidation. 


Final Meeting 


The final meeting is usually called by the liquidator as in a 
voluntary winding up, but in view of the provisions of Section 
204, apparently making Section 174 (dissolution of company in 
a winding up by the Court) applicable in a supervision winding 
up, the proper course appears to be either to apply for an order 
to call the final meeting as in a voluntary liquidation or apply for 
a dissolution order under Section 174 (Palmer, 12th Ed., Part II, 
at p. 961). 


General 


The books of the company must be disposed of in the same 
manner as in other modes of winding up, viz., deposited with the 
Registrar-General (Sec. 220). 
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Examination Questions 


I have made no attempt to deal with such interesting matters as 
debts provable in a winding up, priority of claims, and many other 
subjects of daily occurrence in a winding up. 

Now before concluding my remarks in regard to liquidations 
I want to say something as to the accountancy aspect of a return 
of capital, where shares have been paid up to different amounts, 
and the assets are insufficient to repay the paid up capital in full. 
This is one of the favourite questions of examiners and it is a 
most important one, for it goes right to the root principle of share- 
holders’ liability to contribute to the assets in a winding-up. 

The examples I place before you are as follow :— 


Example of entries in winding up respecting calling up of uncalled 
capital and adjustment of rights of contributories among 
themselves 


Example No. 1.—The liquidator, in the winding up of the A.B.C. 
Co. Ltd., has, after realising all the assets of the company and 
paying all expenses and returning the preference capital, a balance 
of £5,312/10/- in hand for return to shareholders. The remaining 
capital of the company consists of :— 

4,000 Ordinary Shares of £10 each fully paid. 
6,500 Ordinary Shares of £10 each paid up to £9 per share. 

The deficiency of capital would thus be £93,187/10/- ascertained 
as under :— 








Nominal Capital .. £40,000—4,000 Shares of £10 Paid up Capital 
fully paid. £40,000 0 0 
65,000—6,500 Shares of £10 
paid to £9. 58,500 0 0 
£105,000 £98,500 0 0 
Cash available for distribution .. 5,312 10 0 
Deficiency of Capital .. .. .. .. £93,187 10 0 


This deficiency is therefore borne by different classes of share- 
holders in proportion to nominal capital as follows :— 


“A” Shares = of £93,187/10/0 = £35,500 0 0 


105 
“B” Shares on of £93,187/10/0 = £57,687 10 0 
£93,187 10 0 


By deducting the respective shares of the deficiency from the 
nominal capitals it will be found that £4,500 is available for those 
paid up to £10 each and £812/10/- for the shares paid up to 
£9 each. Thus the distribution will be :— 


On shares paid to £10 each (“A”) .. 22/6 per share 
On shares paid to £9 each (“B”) .. 2/6 per share 
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Example No. 2.—The capital of the Acme Trading Co. Ltd. 
(in voluntary liquidation) consists of :— 


1,500 preference shares of £1 each fully paid. 
8,500 ordinary shares of £1 each, paid up as follows :— 


a @. 
A. ies Seeres geld @ 4. «2. 10 se 2 6 
— See Ore .. os eee 2 
cc ° See een Se a a. as ce es Ol 6 
D. 1,628 shares paid to... .. .. .. 10 0 
E. 963 shares paid to .. .. .. .. 15 0 
-., Bee Gees eee OO ns xc ae ws BS 
G. 1,078 shares paid to . 20 0 


1. Under the Articles of Association the preference shares have 
priority as to repayment of capital over the ordinary shares. The 
cash in hand after paying all liabilities, including liquidator’s 
remuneration, is £335. 

j 2. The calls made by the liquidator on the shareholders for the 
adjustment of the rights of shareholders inter se were fully paid 
with the exception of that on 300 A shares paid to 2/6, which were 


irrecoverable. 
Liquidator’s final statement would be as follows :— 
q To Balance — Net By Preference Share- 
amount available holders .. .. .. £1,500 0 0 
for distribution » Ordinary Share- 
after realisation holders— 
of assets .. .. .. £335 0 0 A. 6/- in £ on 
» Contributories— 8,200 shares 2,460 0 0 
A. 1,422 shares at 
17/6 . . 1244 5 0 
B. 987 shares at 
15/- -. 0 5 @ 
C. 641 shares at 
12/6 . .. 40012 6 
D. 1,628 shares at 
10/-..... 814 0 0 
E. 963 shares at 
ts te xe ae © 
F. 1,481 shares at 
asta«.-. eas 
£3,960 0 0 £3,960 0 0 


The loss of capital being 14/- per share, as an alternative it 
would only be necessary to call up the capital to this amount. In 
that event the following would be the position :— 








To Balance .. .. .. .. £335 0 O By Preference Share- 
» Contributories— holders .. .. .. £1,500 0 0 
A. 1,422 - apes at » Ordinary Share- 
11/6 »§ Bs holders— 
B. 987 shares at E. 963 shares 
9/- —< “23s 6 ee. R 48 3 0 
C. 641 shares at F. Ray shares 
6/6 . .. 208 6 6 has ps Gea © 
D. 1,828 shares at G. “1078 shares 
4/- . anaes at 6/- . 323 8 0 
£2,130 14 6 


£2,130 14 6 
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Example No. 3—The capital of the X.Y.Z. Company Ltd. 

consists of :— 
5,000 preference shares of £1 each fully paid. 
5,000 ordinary shares of £1 each fully paid. 
2,000 ordinary shares of £1 each paid to 10/-. 
2,000 ordinary shares of £1 each called to 5/-. 
(Less arrears on 200 shares, £25.) 

After providing for all costs, charges and expenses and discharg- 
ing all liabilities the liquidator has in hand a sum of £5,950 before 
making any call to adjust the rights of shareholders inter se. 
Nothing could be recovered from the holders of the 200 shares 
whose calls were in arrears at date of liquidation. The Realisation 
Account would then appear thus :-— 

To net loss .. .. .. ..... £5,525 By transfer of amount paid 
on 200 shares .. .. £25 
, Ordinary Shareholders 
accounts— 


A. shares ee = £3,125 


y) 
B. shares a = 1,250 


1800 _ 
C. shares 8800 = 1,125 
— 5,500 


£5,525 £5,525 


From the foregoing it will be seen that the loss of capital amounts 
to 12/6 per share of all ordinary shares. In order to adjust the 
rights of shareholders it will be necessary for the liquidator to 
make the following calls: 2/6 per share on the 2,000 shares paid to 
10/- and 7/6 per share on the 1,800 shares paid to 5/-. 

The liquidator’s Cash Account would then appear as follows—: 
To Balance brought down £5,950 By Preference Shareholders £5,000 


, B. Shareholders, 2,000 » Dividend to A. Share- 
shares call @ 2/6 per holders of 7/6 per 
share .. ; 250 share on 5,000 shares 1,875 


=. Se Shareholders, ‘1,800 
shares call @ 7/6 per 
CE iar aa andes 4 


675 
£6,875 £6,875 


(Examples taken and condensed from “Company Accounts,” by 
A. M. Hislop.) 


Part Il. Reconstruction 


The term “reconstruction” is not a technical term and has conse- 
quently not acquired a very precise meaning (Hooper v. Western 
& Counties S. Wales Telephone Co. 41 W.R. 84, 86) and has been 
variously defined in text-books and judgments. It is therefore 
desirable to consider some passages covering this expression. Lord 
Lindley, in his well-known work on Companies (5th Ed., p. 900; 
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6th Ed., p. 1,211), states: “Reconstruction differs from amalgama- 
tion in that, as a rule, there is only one transferring company and 
the company to which the property is transferred is practically the 
same company with some alterations in its constitution.” 

Lord Wrenbury, the author of Buckley on Companies (11th Ed., 
p. 487), says: “The essential part of a reconstruction would seem 
to be the formation of a new company to take over the assets of an 
old one. It involves the idea that substantially the same business 
shall be carried on by substantially the same persons.”’ 

Lord Justice Chitty, in the course of a judgment (Hooper v. 
Western & Counties, etc., supra), describes reconstruction as fol- 
lows: “The usual mode of reconstruction is when a company 
resolves to wind itself up and proposes the formation of a new 
company which is to consist of the old shareholders and to take 
over the old undertaking, the old shareholders receiving shares in 
the new company. In that case the old company ceases to exist 
in point of law and there is in form a sale to the members of a 
new corporation. But the Company is in substance and may fairly 
be said to be reconstructed.” 

Lord Wrenbury has said much the same thing (re South African 
Supply & Cold Storage Co., Wild v. same Co. (1904) 2 Ch. 268, 
286), but adds that in his view it “does not involve that all the 
assets shall pass to the new company. Substantially the business 
and persons interested must be the same.” He also stated that he 
thought it did not make any difference whether the new or resusci- 
tated company did or did not take over the liabilities. 

The views of other authorities might be quoted but I think 
enough has been said from which to infer that the consensus of 
opinion appears to be that a transfer by a Company is called a 
reconstruction where the transfer comprises the undertaking (but 
not necessarily all the assets or liabilities) of the Company, and 
such transfer is made by a company to a new company which is 
formed for the purpose of taking such transfer, and which is practi- 
cally the same company as the transferror company with some 
alterations in its constitution, in consideration of shares in such new 
company which are allotted to or at least offered to members of the 
transferror company. 

I am aware that the term “reconstruction” is sometimes used as 
meaning an arrangement made by a company with its creditors 
or shareholders or any class of its creditors or shareholders, but 
as time will not permit of any discussion of this aspect this even- 
ing, I do not propose to mention it further. 

The term “amalgamation” is also used in cases where there is a 
transfer by one or more companies of their assets and liabilities 
either to a new company formed to take them over or to an already 
existent company in consideration of the shares of such company ; 
but it differs from reconstruction in that as a rule in latter case 
there is only one transferring company to which the property is 
transferred, and that in effect the new or resuscitated company is 
practically the same company with some alterations in its constitu- 
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tion (Lindley on Companies, 5th Ed., p. 900). The passage from 
which this statement is made is cited by Chitty, L.J., in Hooper 
v. Western & Counties Case, supra. 

The term “amalgamation,” like “reconstruction,” has not yet 
acquired an accurate technical meaning, and if text-books and 
extracts from judgments are compared, it will be found that there 
is some slight difference of opinion as to its exact meaning. Though 
both words appear in the English Companies Act, I do not remem- 
ber them appearing in our present Victorian Companies Act. For 
our purposes to-night we will therefore consider “reconstruction” 
as meaning the transfer from one company to another company 
which is practically the same with some alteration in its constitu- 
tion, as this view has the support of so eminent an authority as 
L.J. Lindley in his work on Companies. I feel that we have sound 
grounds for adopting this definition. 

“Reconstruction” is a method commonly resorted to by a com- 
pany which has lost a considerable portion of its capital or has an 
excess of capital which is desires to return to shareholders without 
applying to the Court for sanction to reduce capital (Sections 52- 
63). This method is also used largely where a company desires 
to embark on some new enterprise outside the scope of its original 
constitution. 

The word “reconstruction” really does not describe what takes 
place, for, as we have seen, it is intended in the connection we are 
considering to-night to mean a sale of the undertaking of one com- 
pany to another. It is seldom in these “reconstructions” that any 
cash consideration passes, the undertaking of one company being 
sold for a share consideration in the new company. 

You will remember that, when I was dealing with liquidations, 
I made reference to the Companies Act providing that a company 
being wound up voluntarily might by special resolution authorise 
the liquidator to accept shares and debentures in a new company to 
which the vendor company had transferred the whole or part of its 
undertaking (Sec. 193). In a compulsory winding up the authority 
of the Court would need to be obtained for such an action. I did 
not in either case go into any details but to anyone making a study 
of this matter a perusal of Section 193 is necessary. Consent of 
creditors would be a necessary step in the “reconstruction,” or else 
arrangements would have to be made to pay them off. 

Now I think I have said enough on this aspect of tonight’s dis- 
course to bring me to the stage where I may give an example of 
how the entries would be made in the books of the two companies 
concerned in the “reconstruction” scheme. It must not, however, 
be assumed that my remarks are full and complete. While there 
is much less to be said on the matter of reconstructions than on 
liquidations, a text-book of one or two hundred pages would not 
fully cover the subject. What I have said under this heading, like 
my remarks regarding liquidations, must be taken in a general 
way and not regarded as being in any way anything like a full 
statement of the subject. 
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Example of eniries in “Reconstruction” of Companies 
Arthur Brown & Co. Ltd. decide to recozstruct and sell to a new 


company, the consideration being in shares. 


sheet was as follows :— 
Liabilities 


Capital in £1 shares .. .. £40,000 
Creditors .. — 12,000 
Reserve .. 12,500 


Dividend Equalisation F und 1,000 


£65,500 


Their last balance 


Assets 
eee £20,000 
Building and Plant . 20,000 
Debtors .. .. cas ae 
Goodwill and Preliminary 


Ee ae ux Sly 1,500 
Profit and Loss| 4,000 


£65,500 








It was agreed that the assets were to be taken at book value with 
the exception of stock, from which a discount of 10 per cent. was 


to be allowed. The creditors were to be taken over. 


Following 


the rules laid down, the Realisation and Distribution Account 


would be as follows :— 


REALISATION ACCOUNT 


To Stock . . .- £20,000 
a Buildings ‘and Plant .. 20,000 
o Fag .. 20,000 

£60,000 


DISTRIBUTION ACCOUNT 


To Loss on Realisation .. £2,000 
, Goodwill and Prelimi- 
nary Expenses .. 1,500 


» Profit and Loss .. .. 4,000 


» Balance down .. 46,000 
£53,500 

To 23/- a share on 40,000 
shares .. .. .. .- £46,000 


By Creditors .. . .. £12,000 
» Shares in New Company 46,000 
000 





» Loss on Realisation .. 2, 
£60,000 
By Reserve .. .. .. .. .. £12,500 
a EE xe 46 we.o0 Se 
» Dividend Equalisation 
| Se ee are 1, 
aD ae 
£53,500 
By Balance due to Share- 
holders . £46,000 





The Journal entries in the books of the new company would 


be :— 

Stock .. 

Buildings ‘and. Plant . 
Debtors . 


To Vendor Company ily acs 


For sundry assets acquired. 


Vendor Company Account .. 
To Sundry Creditors .. .. 


For sundry creditors taken over from 


Vendor Company. 


Vendor Company Account .. 
To Unallotted Shares .. 


Dr. £18,000 

Dr. 20,000 

Dr. 20,000 
£58,000 

Dr. 12,000 
12,000 

46,000 
46,000 


For 40,000 shares of 23/- ‘each in payment 


for net assets taken over. 


(Examples taken and condensed from “Company Accounts,” by 


A. M. Hislop.) 
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Taxation Section 


Edited by J. A. L. GUNN, F.1.c.a. 


The attention of readers of this section of the journal is drawn 
to the announcement regarding enquiries and replies thereto which 
appears on page 169 of this issue. 


In this issue I have the pleasure of introducing “A.F.I.A.” to 
members of the Commonwealth Institute. He was contributor to 
the journal of the Federal Institute in taxation matters and was a 
tower of strength to that journal. Of all the complex subjects in 
which the Commonwealth Income Tax Assessment Act abounds, 
I believe the “averaging” provisions to be the worst. “A.F.I.A.’s” 
article on this subject, which appeared in the Federal Institute’s 
journal, is, I consider, by far the best that has ever been written 
thereon. He has kindly consented to its republication in this 
journal in abridged form, and has added thereto all recent amend- 
ments, including those contained in the new Bill, so that readers of 
this journal may now enjoy a lucid and up-to-date exposition of 
the law relating to this subject. It will serve as a fitting fore- 
runner to many more articles of the same calibre. 


The present system of averaging incomes under the 
Federal Act. The proposed amendments incorpor- 
ated in the new Bill. 

By “A.F.LA.” 


I propose to discuss in this article the system set out in the 
Federal Income Tax Act of averaging incomes over a period of 
years for the purpose of calculating the rate of tax applicable to the 
taxable income of a taxpayer. 

The provisions of the law relating to averaging are contained 
in Section 13 of the 1922/1934 Act, which is set out hereunder :— 


13. (1) Subject to the provisions of this Act, income tax shall be levied 
and paid for each financial year upon the taxable income derived directly or 
indirectly— 

(a) by every resident—from all sources whether in Australia or else- 
where; and 
(b) by every absentee—from sources in Australia, 
during the period of twelve months ending on the thirtieth day of June 
preceding the financial year for which the tax is payable: 

Provided that in the case of a person whose income cannot be conveniently 
returned as for the year fixed by this Act and from whom the Commissioner 
has, under section thirty-two of this Act, accepted returns made up for an 
accounting period substituted for that year, income tax shall be levied and 
paid for the financial year upon the taxable income derived by that person 
during that accounting period. 

(la) The income tax payable by a company shall be at such rate as is 
declared by the Parliament. 

(2) In assessments of tax for the financial year beginning on the first day 
of July, One thousand nine hundred and twenty-two and subsequent years, 
the rate to be applied to the taxable income of a taxpayer shall be ascertained 
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by calculating the amount of tax that would, under the Act by which the 


rates of income tax are declared, be payable :— 


(i) where the taxable income consists wholly of income from personal 
exertion—upon a taxable income from personal exertion equal to 
the average income, and dividing that amount of tax by the average 
income ; 

(ii) where the taxable income consists wholly of income from property 
—upon a taxable income from property equal to the average 
income, and dividing that amount of tax by the average income; 

(iii) where the taxable income consists partly of income from personal 
exertion and partly of income from property—upon a taxable 
income from personal exertion equal to the average income, and 
also upon a taxable income from property equal to the average 
income, and dividing these respective amounts of tax by the 
average income. The amounts so obtained shall be the rates of tax 
on income from personal exertion and income from property 
respectively which shall be charged on the amount of income from 
personal exertion and the amount of income from property respec- 
tively contained in the taxable income of the taxpayer : 


Provided that this sub-section shall not apply to the taxable income of a 
company except income in respect of which it is assessable as a Trustee. 


(2a) For the purposes of this section “average income” of any taxpayer 
means the average of his taxable incomes of the years (in this section called 
“average years”) beginning with the first average year and ending with the 
year next preceding the financial year for which the tax is payable. 

(3) The first average year shall be the fifth year before the financial year 
for which the tax is payable—except in the cases in which the subsequent 
provisions of this section provide for the first average year being a later 
year. 

(4) The first average year shall not be earlier than the year beginning 
on the first day of July One thousand nine hundred and twenty. 

(5) Where the taxable income of the taxpayer ascertained from the 
income of the year which would otherwise be the first average year was 
greater than his taxable income of the next succeeding year, the first average 
year shall be the first year, subsequent to the first-mentioned year, in which 
the taxable income of the taxpayer was less than his taxable income in the 
next subsequent year. 

(6) Any year in which the taxpayer was not carrying on business and 
was not in receipt of a taxable income shall not be counted as a first average 
year. 

(7) Any year in which the taxpayer was carrying on business but had 
no taxable income shall be capable of being a first average year. 

(8) The excess of allowable deductions over the assessable income of any 
taxpayer in any year which is an average year shall be taken into account 
in calculating the average: 


Provided that in the case of any loss which is deductible under sub- 
section (1) of section twenty-six of this Act the following amounts shall 
not be taken into account under this sub-section in ascertaining the excess of 
allowable deductions for the year in which the loss was incurred— 


(a) where the taxpayer did not derive any assessable income in that 
year—the amount of the loss which is deductible under sub-section 

(1) of section twenty-six of this Act; or 
(b) where the taxpayer derived assessable income in that year—the 
excess of the amount of the loss which is deductible under sub- 
section (1) of section twenty-six of this Act over the net assessable 

income as defined in that section. 

(9) Where a taxpayer establishes that owing to his retirement from his 
occupation, or from any other cause (but not including a change in the 
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investment of assets from which assessable income was derived into assets 
from which the taxpayer derives income which is not liable to be assessed 
under this Act), his taxable income has been permanently reduced to an 
amount which is less than two-thirds of his average taxable income, he shall 
be assessed, and the provisions of this section shall thereafter apply, as if 
he had never been a taxpayer in a previous year. 

For the purposes of this sub-section, “average taxable income” means the 
average taxable income by reference to which the taxpayer’s rate of tax 
would be calculated apart from the provisions of this sub-section, if there 
were excluded from his assessable income of the average years any income 
received by him from sources from which he does not usually receive income. 


(10) Where there are not at least two average years for the purpose 
of calculating the rate under the foregoing provisions of this section, the 
rate of income tax to be applied in a year to the taxable income of a tax- 
payer shall be the rate applicable in that year, under the Act by which the 
rates of income tax are declared, to a taxable income of that amount. 


(11) For the purposes of this section, a person in any office or employ- 
ment from which salary, wages, or other emolument is derived shall not, so 
far as that office or employment is concerned, be deemed to be carrying on a 
business. 

(12) Sub-sections (4), (5), (6) and (7) of this section shall be applicable 
only in ascertaining the first average year to be taken into account under 
sub-section (2) of this section for purposes of making the first calculation 
under that sub-section of the rate of income tax of any taxpayer. 

(13) Any year in which the taxpayer was not carrying on business and 
was not in receipt of assessable income shall not be counted as an average 
year, and the provisions of this section shall thereafter apply as if he had 
never been a taxpayer in a previous year. 

The Section in its present form has as its basis Section 13 of 
Act 1922. Since then, however, a number of amendments have 
been effected with the object of extending the operation of the 
original enactment, or remedying defects (which were sometimes 
brought about by amendments to other Sections). These amend- 
ments to Section 13 are briefly dealt with below :-— 


AMENDMENTS UNDER AMENDING ACT 46 OF 1928 


Further amendments were made to the section by the Assess- 
ment Act No. 46 of 1928. These amendments were :— 


(1) Provisions for averaging extended to Income on which com- 
panies were assessed in the capacity of Trustee. 

By the Act of 1922-23 companies were excluded from the provi- 
sions relating to averaging. Under this amendment companies 
which were taxed on income in the capacity of trustee could not 
receive the advantage of Section 13. 

Section 13 (2) was therefore further amended to bring com- 
panies acting as trustees into line with other trustees in respect 
of income on which they were assessed as trustees. 


(2) Losses allowable under Section 26 of the Act not also included 
when calculating the average income. 

Section 26 of the Act of 1922-28 permitted business losses to be 
recouped from subsequent years’ profits. In order to prevent 
losses under this section being taken into account also for purposes 
of averaging, additions of Sub-section 8 of Section 13 were made. 
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Also under this amending act dividend income was included 
in the shareholder’s assessment notwithstanding that the share- 
holder’s rate might be below the Company rate: the dividends 
of course would be subject to rebate. 


(3) Income from unusual sources not to be taken into considera- 
tion in deciding whether income has been permanently 
reduced. 

Under sub-section 9 of Section 13, if a taxpayer could establish 
that his income had been permanently reduced below two-thirds 
of his average taxable income he would be relieved from the 
application of the provisions of average in respect of prior years’ 
income, which, in such a case would act to his disadvantage. 

The provisions relating to average would thereafter apply as 
if he had not previously been a taxpayer. 

In some cases a taxpayer who continued in his business or 
occupation and suffered no depletion of his usual source of income, 
derived income from some unexpected or unusual source in a 
particular year, in addition to his usual income. The result was 
that the income of the year immediately succeeding the year in 
which the taxpayer received the additional income was less than 
two-thirds of this average income, by reason merely of the addi- 
tional income which had to be brought into account in calculating 
the average. 

Sub-section 9 was amended to exclude this income from unusual 
sources from the calculation of the average income. 


AMENDMENTS BY ACT No. 50 OF 1930 

Sub-section 9 was further amended by precluding a taxpayer 
from the benefits of the sub-section if his taxable income has been 
reduced below two-thirds of the average income by reason of a 
change of investment of assets from which assessable income was 
derived into assets from which the taxpayer derived income which 
was exempt. 

Statutory exemption limited to the amount of net assessable income 

Under Section 24 of the Act taxpayers whose net income does 
not reach a certain amount are allowed a statutory exemption. 
Prior to the income year 1929-30 any excess of the statutory 
exemption over the net income, when the net income was lower 
than the statutory exemption, was deductible from the income of 
future years for the purpose of arriving at the average income 
upon which future years’ tax would be calculated. 

By the amending Act No. 60 of 1930 the statutory exemption 
was limited to the amount of the net income, where such income did 
not exceed the amount of the statutory exemption allowable. 

It will be seen therefore that the law was framed to deal with 
non-business incomes and business incomes in a different manner. 
In the case of persons not carrying on business, it was provided 
that a year in which there was no taxable income could not be 
treated as a first average year, and the first average year to be 
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taken in such cases should be the first year in which there is a 
taxable income. Also the average would not be commenced until 
the taxable income of the next succeeding year was greater than 
that of the first average year. In the case of business incomes it 
was provided that in a business with an income declining in each 
successive year, the first average year should be as the case requires, 
the first year in which the lowest point of net taxable income is 
reached before an ascent in the taxable income commences in the 
next succeeding year, or the first year in which the business makes 
a loss or has no taxabie income. 

The first average year could not, in any case, be earlier than the 
income year commencing on July 1, 1920, or an accounting period 
substituted with the approval of the Department for the year 
commencing on that date. 

The maximum number of years that could be taken into account 
for the calculation of average income was five. 

It was also necessary to provide for cases in which a permanent 
reduction in taxable income may have taken place, e.g., retirements 
on pensions. Where a taxpayer established that owing to his retire- 
ment from his occupation or from any other cause his taxable 
income had been permanently reduced to an amount which is less 
than two-thirds of his average income, he was to be assessed as 
if he had never been a taxpayer in a previous year. 


PROVISIONS OF NEW BILL 


The provisions contained in the new Bill in regard to averaging 
are to be found in Division 16, Clauses 150-159 (inclusive). 
If they become law they will have the effect of perpetuating the 
provisions of the present law until 1938 when the averaging of 
incomes for the purpose of ascertaining a rate of tax to be applied 
to the taxable income will terminate in respect of all classes of 
taxpayer with the exception of the primary producer. 

The proposed enactment follows closely the recommendation of 
the Royal Commission on Taxation whose comments on this 
subject might well bear repetition. The Commissioners stated, 
inter alia :— 

The necessity to average incomes and to keep special records for this 
purpose retards and complicates the work of assessment in many ways. It 
adds to the cost of calculating tax on incomes which include dividends and 
rebates, and increases the possibilities of error. The amendment of the 
assessment of any year necessitates the amendment of that of every 
succeeding year within the average period. If incomes were not averaged 
the majority of taxes could be ascertained by reference to the rate book 
and checked by the taxpayer without difficulty. This would be advantageous 
both to the Department and the taxpayer. 

In theory, the assessment of tax at an average rate appears to be attrac- 
tive, but it is not entirely satisfactory in its incidence. The taxpayer whose 
income is increasing pays less and he whose income is decreasing pays more 
than he would if he were assessed at the rate applicable to his income of the 
year preceding the year of assessment. Assessment at an average rate 
therefore benefits the taxpayer who is in the better position to pay, and 
penalizes the taxpayer whose means to do so have been impaired. 
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Witnesses representing primary producers were unanimous in expressing 
the opinion that averaging should be continued at least for the benefit of 
primary producers. A decisive majority of witnesses representing other 
classes of taxpayers were of the opinion that it should be abolished, though 
some admitted that it might be applied to the income of primary producers 
only. All the witnesses representing the Commonwealth and State Taxation 
Departments were emphatic and unanimous in advocating its total abolition, 
and none of them viewed with favour the proposal to retain it for the 
benefit of any class or classes of taxpayers. The State Commissioners also 
made it clear that they were not prepared to recommend their Governments 
to adopt averaging for State purposes. 

Several years after the introduction of averaging, the Commonwealth 
Act was further amended to allow the recoupment of business losses out of 
the profits of the four succeeding years. Many witnesses considered that 
this concession has to some extent at least removed the justification for 
averaging, and that the allowance of losses is a more effective protection to 
the general taxpayer. 

Our conclusion is that averaging of income for the purposes of determin- 
ing the rate of tax should be materially restricted. We are satisfied that 
it is unnecessary to average the income of a taxpayer in regular receipt of 
salary or wages or income from investments. Arguments may be aavanced 
to justify its retention for the benefit of taxpayers carrying on a trade or 
business, but the evidence indicates that the majority of business incomes do 
not fluctuate sufficiently in normal times to justify its continuance. We 
think that taxpayers in this class are adequately protected by the right to 
carry forward losses. 

The primary producer, however, is in a different position. His income 
is affected by seasonal conditions that cannot be predicted or controlled. 
If he sustains a loss he will, of course, have the right to carry it forward 
in common with other taxpayers. But if his income fluctuates considerably 
without resulting in a loss he would, if averaging were abolished, pay con- 
siderably more tax than a taxpayer who received the same aggregate income 
during the same period in reasonably even instalments. This case is not met 
by the right to carry forward losses, and for that reason we think that the 
income of the primary producer should be assessed at an average rate as it 
is at present. 


It will be seen from their deliberations that the Commissioners 
were in favour of retaining the averaging provisions for primary 
producers only. 

It would appear that the retention of the averaging provisions to 
“other classes of taxpayer” for a further period of three years: before 
carrying into effect the recommendations of the Commission is to 
give a benefit in this period of returning prosperity, to: those 
taxpayers who have suffered from the disadvantages and weak- 
nesses of the averaging Section during the recent financial cepres- 
sion. 

The proposed amendment to the law will, I think, meet with 
general approval. 

The inherent weaknesses of the averaging provisions ate only 
too apparent; while theoretically they may seem laudable their 
practical application has demonstrated that taxpayers suffer the 
great disadvantage of paying tax at a high rate when their it.comes 
are low. 

The reason for the retention of the averaging provisiqns for 
primary producers is fully explained in the comments of the 
Commissioner quoted above. 
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The cases tabulated below will serve to show how the averaging 
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system operates under the present law. 








APR. 








Income 
Year 
ended 


Case 1 


Wage-earner 
Non-Business 


Case 2 | 
Taxpayer carrying 
on a_ business 


Case 3 
Professional Artist, 
e.g., Actor 





30/6/1928 


Taxable 


Income . . 


z 


Taxable 


Income ._ 1,000 


Taxable 
Income . . 





30/6/1929 


Taxable 


Income . . 


Business 
Loss . 
Life Insur- 
ance .. 50 
Statutory 
Exemp- 
tion 


TOTAL 
LOSS 


500 


Taxable 
Income . . 





30/6/1930 


Taxable 


Income . . 


Business 
Loss . 
Life Insur- 

ance . 
Statutory 

Exempt- 

6. a 


TOTAL 
LOSS 800 





30/6/1931 


Taxable 
Income . 


350 


Net Income 1,000 


Taxable 
Income . . 





30/6/1932 





Taxable 
Income . . 





Net Income 750 
Less bal- 
ance of 
loss (year 
ended 
30/6/1930) 250 
500 
Less Statu- 
tory Ex- 
emption . 


Taxable 
Income . 


125 


375 





Taxable 
Income . . 





Case 1 


(a) If the averaging system had previously been applied, the 
average income would be £500 + £400 + £300 + 
£350 + £200 = £1,750 + 5 = £350. 

The rate applicable to £350 (personal exertion) = 
5:1875d. £200 @ 5-1875d. = £4/6/5. 


(b) If the year ended 30/6/1928 were the first year in which 
taxpayer became liable for Federal Income Tax, the 











Case 2 





THE AUSTRALIAN ACCOUNTANT 205 
average would then be £300 + £350 + £200 = £850 
+ 3 = £283, as year ended 30/6/1930 was the first year 
in which the income was lower than the next succeeding 
year. (See sub-section 5.) 

The rate applicable to £283 (personal exertion) is 
4-76875d. £200 @ 4:°76875d. = £3/19/6. 


(a) If the averaging system had previously been applied to 


taxpayer’s assessments, the position would have heen as 
tabulated hereunder :— 





Loss to 








Loss allowable} be takz2n into 
Year Taxable Income under account for 
ended Section 26 purposes of 
average 
£ £ € 
30/6/1928 1,000 — -— 
30/6/1929 — 500 350 
30/6/1930 -- 750 50 
30/6/1931 £ 1,000 — i 
Less Loss year 
ended 30/6/1929 500 
Less portion of 
Loss year ended 
30/6/1930 . 500 1,000 
30/6/1932 750 — 
Less balance of Loss 
} year ended 30/6/1930 250 
500 
Less Statutory Exemp- 
eras «a 4 x So 125 
Taxable Income 375 














(b) 


Case 3 








Average = £1,000 + £375 = £1,375 — £400 == £975 
+$= £195. 
Rate of tax on £195 personal exertion = 4°21875d. 
Tax on £375 @ 4:21875d. = £6/11/10. 
Note.—The statutory exemption of £300 is allowable 
for year ended 30/6/1929, but owing to amendinent of 
Section 24 of the Act, as mentioned above, the satutory 
exemption for year ended 30/6/1930 is nil. 
If year ended 30/6/1928 was taxpayer’s first {axation 
year, the average income would be £375 — £400 = 
nil, therefore the assessment would be non-taxable 
because there is no average income on which a rate would 
be applicable. 
Sub-sections 5 and 7 of Section 13 come into operation 
in this case. 


In this case taxpayer had no assessable income during year ended 
30/6/1930, therefore in accordance with sub-section 13 of Section 
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13 the first average year recommenced with year ended 30/6/1931. 
The average income is therefore £200 + £400 = £600. £600 
+2= £300. 
Rate of tax (personal exertion) on £300 = 4°875d. 
£400 at 4-875d. = £8/2/6. 


Case 4 

Assume that the average taxable income per annum for 5 years 
ended 30/6/1929 was £800, but during year ended 30/6/1929 
taxpayer retired from his occupation and received a pension. His 
reduced income for the following years was :— 


Income year ended 1930 .. .. .. .. £500 
Income year ended 1931 .. .. .. .. £480 
Income year ended 1932 .. .. .. .. £490 


Under sub-sections 5 and 9 the average would be £480 + 
£490 = £970 + 2 = £485. The rate of tax on £485 = 
6:03125d. 

£490 at 6:03125d. = £12/6/3. 


The Appellate Tribunal 


The Royal Commission on Taxation, in its Third Report, para- 
graph No. 954, recommended that a tribunal consisting of a single 
Judge should be constituted with jurisdiction to review all decisions 
of Commonwealth or State Commissioners; that it should have 
power in any case to call in such expert assistance as it might think 
desirable; that its decisions should be final and conclusive upon all 
matters of discretion or questions of fact; that an appeal should 
lie from this tribunal on questions of law only to the full High 
Court; that such appeals should be limited to cases involving a 
specified minimum amount, subject to the right of the tribunal 
itself or of the High Court in any case to grant special leave to 
appeal; and that where an appeal to the High Court is instituted 
by a Commissioner the reasonable costs incurred by the taxpayer 
upon such appeal be borne by the Crown. 

The Commission pointed out that under the present arrangement 
for the collection of income tax, most taxpayers make only one 
return, and are assessed for both Federai and State tax by the one 
Commissionet. The same questions, both of law and fact, generally 
arise under both the Federal and State assessments, and the 
Commissioner naturally decides then in both cases in the same 
way. If the taxpayer challenges the Commissioner’s decision he 
must at present incur the expense of instituting separate appeals 
to two different tribunals, with different systems of procedure. 
“Every argument adduced in favour of a uniform body of taxation 
laws may be invoked to support the establishment of a uniform 
system of interpreting and applying them.” 

The Commonweath Treasurer, in introducing the Uniform 
Bill, said :— 

Though the provisions of the present Act are being re-enacted for the 
continuance of the Board of Review, the Government is still giving serious 
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consideration, in conjunction with the States, to the establishment of « single 
appellate tribunal for Commonwealth and State taxation appeal cases., There 
is a consensus of opinion that its establishment would be in the ijiterests 
of both taxpayers and of the governments concerned. If and when the 
negotiations with the States are concluded, and the necessary imniform 
legislations drafted, it is proposed to introduce a separate measure ifto this 
House for the establishment of the proposed court. 

The proposal to abolish the Board of Review has been vigorously 
opposed by the Taxpayers’ Associations in New South Wales and 
Victoria. In the former’s February Bulletin it is stated :—- 

The principle of having one Court of final appeal for purposes of both 
Federal and State cases has considerable merit and is welcomed by the 
Association. But why the establishment of this Court should necessitate 
the scrapping of the Board of Review cannot be seen. 

Only in one quarter has any objection to the appellate tribunal 
itself been raised. It is not proposed to discuss the arguments 
there advanced, one of which was: “A single judge dealing only 
with Income Tax Appeals must inevitably become narrow in 
outlook.” 

The real objection is not to the proposed tribunal but to the 
suggested abolition of the Board of Review. 


APPEALS IN THE UNITED KINGDOM 


In the United Kingdom, a person who is dissatisfied with the 
assessment made on him may appeal to the General or Special 
Commissioners on giving notice in writing to the Inspector of 
Taxes within twenty-one days (or in certain cases a longe time) 
after the notice of assessment. 

The appeal is heard by the Commissioners. The taxpayer attends 
and states his case, or he may be represented by a barrister or 
solicitor, who is permitted to plead before the Commissioners, and 
the Act provides that the Commissioners shall hear an accountant. 
The Inspector of Taxes or a representative of the Commissioners 
of Inland Revenue represents the Crown. The Commissioners give 
their decision and the party aggrieved may at once express (lissatis- 
faction with the decision as being erroneous in point of law, and 
within twenty-one days demand that a case be stated and signed 
for the opinion of the High Court. The case is heard by the 
revenue judge in the King’s Bench Division, and from his decision 
an appeal lies to the Court of Appeal, and thence, with leave, to the 
House of Lords. (Halsbury’s Laws of England, Vol. xvii, p. 21.) 

It is recommended that the English system be followed with 
modifications in Australia. The Commonwealth Board of Review 
takes the place of the General or Special Commissioners, and simi- 
lar Boards should be established by the States, as is proposed in 
New South Wales, provided that it is competent for the States to 
vest them with the necessary authority. Instead of the English 
revenue judge, we shall have the proposed appellate tribunal. If 
legally possible appeals in State cases shall lie direct to the Full 
High Court. One important suggested modification is that the 
taxpayer should have the right of direct appeal to the appellate 
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tribunal, which should also have the right to review all determina- 
tions, etc., of the Commissioner, including the power to remit 
additional tax. 


ARGUMENTS AGAINST THE BOARD OF REVIEW 


1. Its Chairman having been a departmental official tended to 
give the Board an unconscious bias in favour of the departmental 
point of view. I deny this contention on the ground of personal 
experience and after a careful perusal of the five volumes of 
decisions issued by the Board. The Royal Commission on Taxa- 
tion said, paragraph 941 :— 

A complaint of this kind is very difficult either to justify or to rebut. In 
the case of some witnesses, it did not appear to have any basis of actual 
experience. An examination of the published decisions of the Board certainly 
does not disclose a lack of the fullest readiness to review, and, if necessary, 
dissent from departmental conclusions. It is right to mention that from a 
return supplied to us it appears that out of fourteen appeals from the Board 
to the High Court during the past six years, the decision of the Board was 
reversed in only two cases, and in three other cases reversed in part only. 


2. There is a reluctance on the part of taxpayers to have 
recourse to the Board. Paragraph 942 of the Report of the Royal 
Commission states :— 

We could not avoid being struck, however, by the small number of cases 
taken to the Board. The Annual Reports of the Commonwealth Commis- 
sioner of Taxation state that during the year ended 30th June, 1931, twenty- 
seven cases, and during the succeeding year 33 cases, were actually decided. 
There are, of course, many cases in which taxpayers, although they may be 
dissatisfied with their assessments, do not institute an appeal, either because 
they are unwilling to incur the expense, or because of the smallness of the 
amount involved. But making full allowance for these cases, the infrequency 
of appeals to the Board seems to suggest that there is less dissatisfaction 
with the Commissioner’s rulings than one would expect or a reluctance on 
the part of taxpayers to have recourse to the Board. 

The figures quoted have, however, been corrected by the Board, 
vide the following extract from the Chairman’s letter which appears 
on pp. 233-4 of the Report :— 

I am taking the opportunity of summarizing the work performed by the 
Board for the years 1931 to 1933, inclusive. 

Number of requests for reference to Board—vide Annual Reports 
of Commissioner of Taxation: 
ws te ae 


Year ended 30th June, 1931 .. 


Year ended 30th June, 1932 .. .. .. 105 

Year ended 30th June, 1933 .. .. .. Not known, but references 
actually received by 
Board—75. 

Number of Cases decided or dealt with by the Board 

Year Cases withdrawn or 

ended Cases Cases withdrawn or~ allowed after being Total 

30th Decided allowed after hear- set down for dealt 

June ing commenced hearing with 

1931 40 7 = 51 

1932 60 13 6 79 

1933 62 16 9 87 


The figures taken from the Commissioner’s Annual Reports relate only 
to cases decided during the year of receipt. It will be readily understood, 
however, that it is not possible to hear all references during the year in which 
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they are received. In some of the cases—not infrequently after considerable 
time has been spent in taking evidence, etc.—adjournments are gvanted, 
generally at the request of the taxpayer. Occasionally, following suggestions 
by the Board, a conference is held and a mutual agreement arrived at between 
the taxpayer and the Commissioner, resulting in a settlement which involves 
a withdrawal of the reference. 

Frequently a taxpayer lodges objections to assessments for more than one 
year, and there have been single references to the Board covering up to eight 
years. It is moreover common for objections to be based on a number of 
distinct grounds; but a reference covering several years and distinct grounds 
of objection is counted as only one case in the figures quoted herein. 

Apart from the work of dealing with objections to assessments, the 
members of the Board are called upon to inquire into and report upon 
applications for relief submitted under Section 95 of the Income Tax Assess- 
ment Act and Section 66 of the Land Tax Assessment Act. The number 
of such applications referred to the Board was 58 in 1931, 73 in 1932, 
86 in 1933 and from the Ist January, 1934, to date, 87. 


3. If the Board of Review is continued and State Boards are 
established the taxpayer will still be compelled to go before separate 
tribunals to decide for Commonwealth and State appeals. This 
objection is partly met if the taxpayer in such cases can elect to 
appeal direct to the proposed Court. 


ARGUMENTS IN FAVOUR OF THE BOARD OF 
REVIEW 


1. It provides taxpayers with the means of having any decision 
of the Commissioner of Taxation reviewed by an expert tribunal. 
“Parliament has created a business tribunal and has given tax- 
payers a choice of Courts or Board,” per Isaacs, J., in the Ruhamah 
case. So far as I can gather the general body of taxpayers have 
not expressed any desire for the removal of this privilege. 

2. The taxpayer can seek redress with the minimum expense 
and delay. The Board deals expeditiously with appeals in a 
business-like and practical manner. Its simple procedure offers an 
attractive contrast to the formalities of a Court of Law. Taxpayers 
appear before the Board in person, or may be represented by agents 
or accountants. 

3. If the taxpayer wishes the proceedings can be conducted in 
camera, which usually happens. This is an important concession to 
taxpayers. Many taxpayers dislike the publicity associated with 
Court proceedings. They enjoy all the rights of secrecy regarding 
returns and assessments and if they so desire, the right sheuld be 
extended to appeals, particularly where the matter in dispute is 
one of fact. An important example is the review of directors’ fees 
paid by a private company. 

In conclusion, it appears to the writer to be a great pity that 
the chance of creating a Uniform Court, with its many obvious 
advantages, should be jeopardised by associating it with a proposal 
to abolish the Board of Review. The Uniform Court should be 
established in substitution of the present Court procedure, and in 
addition to the Board. 
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Improvements on Leased Land 


At present the Acts of the Commonwealth and all the States 
make an allowance to the lessee for certain improvements effected 
upon leased property used for business purposes. But the lessor 
is taxable on the benefit he derives from such improvements only 
in New South Wales and Queensland. 

The Royal Commission on Taxation (paragraph 735) stated 
that in its opinion the concession should be granted to a lessee only 
where the Act imposes a definite liability upon the lessor (where 
a taxpayer) to pay tax upon the improvements so effected, as other- 
wise too great scope would be allowed for an avoidance—possibly 
collusive—of tax that should be paid. 

The Commonwealth Government has adopted the recommenda- 
tions of the Royal Commission and the following is an outline of 
the relevant clauses of the Bill :— 


LESSOR’S LIABILITY TO TAX 


The lessor will become liable to tax in respect of the value of 
improvements, not subject to tenant rights, which have been made 
on leased land by a lessee which he is required to make under the 
terms of the lease, or which are made with the written consent of 
the lessor. These provisions will not, however, apply where the 
lessee is required to make the improvements under the terms of a 
lease entered into before the commencement of the new Act, or 
where the improvements are made in pursuance of a consent given 
before such commencement—Clause 87. 


CALCULATION OF LESSOR’S LIABILITY 

As the Royal Commission pointed out (738) though there may 
be an immediate benefit to the lessor in the added value of his 
reversion, the benefit is not necessarily the cost of the improvements 
but their value to him at the time when they will come into his 
possession, that is upon the expiration of the lease. Allowance 
must, therefore, be made for loss of interest and for the depreciation 
which will occur during the term of the lease. 

Clause 87 (1) (a) therefore provides that there shall be included 
in the lessoris assessable income of the year in which the improve- 
ments have been made, and of each year thereafter until and 
including the year in which the lease expires, an instalment of the 
estimated value to the lessor of such improvements as at the 
expiration of the lease. The instalments shall be equal in amount 
and shall be such that, if received at the commencement of each of 
those years, they would, with interest at the rate prescribed, 
accumulate to a sum equal to the estimated value. Provision is 
also made for an adjustment in respect of broken periods. 


Example:— 

Improvements are effected under covenant on July 1, 1937, the 
lease having ten years to run. The cost of the improvements is 
£7,000, but the value thereof to the lessor on July 1, 1947, is 
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£5,000. Let us assume that the prescribed rate of interest will be 
44%, i.e., the rate adopted for land tax purposes. There will be 
included in the lessor’s assessable income for each of the ten remain- 
ing years of the lease the sum of £389, i.e., the total assessable 
income for the ten years will be £3,890. If the prescribed rates 
were 5% the annual instalment would be £378. 

Where, however, in the opinion of the Commissioner, the instal- 
ment cannot be satisfactorily determined, the value of the improve- 
ments at the expiration of the lease shall be included in the lessor’s 
assessable income of the year in which the lease expires. In this 
connection a doubt has been raised, in cases where the lessor trans- 
fers the freehold during the currency of the lease, as to whether, 
in view of Clause 83, definition of “lessor,” such original lessor or 
the person “entitled to the reversion” at the time the lease expires is 
liable for the tax. This subject will be discussed in the next issue 
of the journal. 


DEDUCTION TO LESSEE 


As the Royal Commission pointed out (740) the deduction 
allowed to the lessee should be calculated on a different basis. 
He is not concerned with the depreciation of improvements or the 
loss of interest by the lessor, but only with the amount which he has 
actually expended. Where the deduction is allowable, it should be 
allowed to the full extent. 


Clause 88 (2) provides accordingly as follows :— 


(2) Where a taxpayer has expended money in making on leased land 
used for the purpose of producing assessable income improvements which 
are not subject to tenant rights, and which he was required to make under 
the terms of the lease, or which he has made with the written consent of the 
lessor given after the commencement of this Act— 

(a) if he was entitled to the lease during the whole of the year 
of income—the amount ascertained by dividing the amount of 
such expenditure, not exceeding the amount which under the 
terms of the lease he was required to expend, or which he 
expended with that consent, by the number of years of the 
period of the lease unexpired when the money was expended; 
and 

(b) if he was entitled to the lease during part only of the year of 
income—a proportionate part of the amount so ascertained, 

shall be an allowable deduction. 


In comparing the above provision with S. 23 (1) (n) of the 
present Commonwealth Act it will be seen that a lessee can claim 
an allowance in respect not only of improvements which he is 
required to make under the terms of the lease but also of those 
which he has made with the written consent of the lessor given 
after the Bill becomes law. 

Again, S. 23 (1) (n) of the Act provides that the allowance shall 
run from the date the improvements were effected. The com- 
mencing date under Clause 88 (2) of the Bill is that upon which 
the money was expended. It is thought that the provisions of the 
Act are preferable to the new proposals in this regard. The tax- 
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payer might make several progress payments for the improvements, 
which would complicate the calculation. This difficulty could be 
got over if the Commissioner were prepared to accept an equated 
date. 


Adjustment Sheets 


Where the taxable income as assessed differs from the amount 
returned for Commonwealth, State and Special Income Tax pur- 
poses, the New South Wales Income Tax Department issues 
three separate adjustment sheets. A reader complains that this 
is a waste of stationery; further, that the present adjustment 
sheets do not contain a reconciliation between the income as re- 
turned and as assessed. Readers’ views on the subject would be 
appreciated, particularly if those dissatisfied with the present 
system were to submit specimen amalgamated adjustment sheets. 


Amendment of Assessments 


Certain important changes have been made in the Common- 
wealth Bill concerning the amendment of assessments. The fol- 
lowing is a comparison of the present Act and Clauses 171 to 174 
of the Bill. 


FRAUD OR EVASION 


Act.—S.37 (1A) (a): Where the Commissioner is of opinion 
that there has been an avoidance of tax, and that the avoidance is 
due to fraud or evasion, he may alter or add to the assessment 
at any time. 


Bill—Clause 171 (2): The position remains unchanged. 


SIX-YEAR LIMIT 


Act.—S.37 (1A) (b): Where the Commissioner is of opinion 
that there has been an avoidance of tax in the assessment owing 
to the failure or omission of the taxpayer to keep books, accounts 
or records from which the income of the taxpayer might reason- 
ably be ascertained, and that the avoidance is not due to fraud or 
evasion, the, Commissioner may amend within six years from the 
date when the tax payable on the assessment was originally due 
and payable. Income tax is due and payable sixty days after 
service by post of a notice of assessment. 

Bill—Clause 171 (2): The new provisions are more favour- 
able to the Commissioner, viz. :— 

Where a taxpayer has not made to the Commissioner a full and 
true disclosure of all the material facts necessary for his assess- 
ment, and the Commissioner is of opinion that there has been an 
avoidance of tax, but that such avoidance is not due to fraud or 
evasion, the Commissioner may, within six ‘years, amend the 
assessment so as to correct an error in calculation or a mistake of 
fact, or to prevent avoidance of tax, as the case may be. 
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THREE-YEAR LIMIT 
INCREASED ASSESSMENTS 


Act——S.37 (1A) (c): The title to this paragraph has been 
adopted for convenience to denote amended assessments made by 
the Commissioner without any application therefor by the tax- 
payer. In nearly all such cases the amended assessments result 
in increased tax, but instances are on record where the result has 
been the opposite. 

Where the circumstances set forth in the preceding paragraphs 
do not apply, and the taxpayer has not made an application to 
reopen assessments, the time limit imposed on the Commissioner 
is three years from the date when the tax payable on the assess- 
ment was originally due and payable. 

Whilst the Commissioner confined his right of amendment to 
the correction of errors in calculation or mistakes of fact, the pro- 
visions worked smoothly, but when, on a memorable occasion, he 
went further and reopened past assessments to correct a mistake of 
law, the strongest expression of public feeling was evoked. The 
facts were briefly these: For many years it was looked upon as a 
legitimate practice for the directors of a private company, in 
which they were the sole shareholders, to divide the whole of the 
profits among themselves as salary or bonus. This right was 
officially recognised by the Commissioner in I.T.O. No. 1111, of 
November 12, 1923. This Order continued to be acted upon until 
1930, when the Aspro case on appeal from New Zealand was 
decided by the Privy Council, and the Sennitt case came before 
the High Court of Australia. In both cases amounts, representing 
remuneration of directors, liad been disallowed to the company as 
a deduction. The decisions of the Privy Council and the High 
Court were favourable to the Revenue, and the Commonwealth 
Commissioner thereupon reopened the assessments for some years 
past of private companies affected by these decisions. The Royal 
Commission on Taxation stated (paragraph 967) :— 

When a taxpayer has fully and openly disclosed the facts relating to 
his income; when upon those facts an assessment has been made, based 
upon a well-known and officially declared practice in accordance with the 
current understanding of the law; when he has accepted that assessment 
and paid the amount due under it; he does seem to be morally eni'tled to 
consider the transaction closed, even although a subsequent judicial deci- 
sion shows that a mistaken principle of law has been applied to his case. 
Had the mistake resulted in his paying more in tax than the amount for 
which under the law he was actually liable, the transaction would have been 
closed. In the absence of an objection by him within the specified number 
of days after receiving his assessment, he would have no legal right to have 
it reopened and amended. 

Bill—Clause 171 (3): As a result of the Royal Commission’s 
recommendation, the Bill provides that where a taxpayer has made 
to the Commissioner a full and true disclosure of all the material 
facts necessary for his assessment, and an assessment is made after 
that disclosure, no amendment of the assessment increasing the 
liability of the taxpayer in any particular shall be made except to 
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correct an error in calculation or a mistake of fact; and no such 
amendment shall be made after the expiration of three years from 
the date upon which the tax became due and payable under that 
assessment. 

It will be seen from the foregoing that the Commissioner’s right 
to amend assessments will be restricted to cases of fraud or 
evasion, non-disclosure of material facts, error of calculation, and 
other mistake of fact, and that he cannot amend assessments 
because of the discovery that the principle of law applied to the 
facts was too favourable to the taxpayer. 


REDUCED ASSESSMENTS 


Act.—S.57 (1A) (ba): Under this heading it is proposed to 
deal with those cases where the taxpayer makes an application for 
an alteration in his assessment. Such alteration may be made if 
the application therefor is lodged by the taxpayer within three 
years trom the date when the tax payable on the assessment was 
originally due and payable, and if the taxpayer supplies to the 
Commissioner, within that period, all information needed by the 
Commissioner for the purpose of deciding the application. 

The history of this provision is interesting. Prior to the Amend- 
ing Act of 1932, so long as the taxpayer lodged his application 
within three years of the due date of the tax, he could obtain a 
refund of any tax found to be overpaid, i.e., irrespective of the 
time taken by the Department to make the actual refund. A 
serious bungle occurred when amendments were made to S.37 by 
Act No. 76 of 1932, the unintentional effect of which was that the 
Commissioner could only make a refund “within three years from 
the date when the tax was originally due and payable.” Therefore 
if the taxpayer lodged an application within, say, two years after 
the tax was payable, and the Department, through pressure of 
work or for any other reason, failed to finalise the matter and make 
an amended assessment within three years after the tax was 
originally due and payable, it was then too late, and the taxpayer’s 
rights were lost. This very unsatisfactory situation was only 
partially remedied by the Act of 1934, and the present law is as 
set forth at the beginning of this paragraph. 

The positjon is still unsatisfactory, and it is hard to understand 
why the taxpayers’ position prior to 1932 was not completely 
restored. 

Unless when making his application the taxpayer furnishes very 
full details, he runs a grave risk of it failing. Even then he may 
not anticipate all the Department’s requirements, and protracted 
correspondence may ensue, involving, as often happens, consider- 
able delay on the part of the Department, with the result that the 
three-year limit may be passed, when the application, however just, 
must be disallowed. 

Bill—Clause 171 (6) provides that where an application for 
an amendment in his assessment is made by a taxpayer within 
three years from the date upon which the tax became due and 
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payable under that assessment, and the taxpayer has supplied to 
the Commissioner within that period all information needed by the 
Commissioner for the purpose of deciding the application, the 
Commissioner may amend the assessment when he decides that 
application, notwithstanding that that period has elapsed. 

It will be seen that the Bill fails to restore the rights of tax- 
payers which existed prior to the 1932 amendments. !t is 
strongly recommended that the words “and the taxpayer has sup- 
plied to the Commissioner within that period all information needed 
by the Commissioner for the purpose of deciding the application”’ 
be deleted from Clause 171 (6). 

Clause 171 (4) provides that no amendment effecting a reduc- 
tion in the liability of a taxpayer under an assessment sha!l be 
made except to correct an error in calculation or a mistake of 
fact. 

As previously pointed out, the Commissioner will not be able 
to amend an assessment on the ground of mistake of law, and it is 
only fair that the taxpayer’s right should be similarly curtailed. 
This might result in hardship in certain cases, but as the Royal 
Commission remarked (paragraph 968), it would be a regrettable 
thing if the unavoidable hardships which must in some cases result 
from the operation of the taxation laws were aggravated by a 
new element of uncertainty due to a widespread unsettling of past 
transactions, whether in favour of the Department or of the tax- 
payer. “It is very important in the public interest to reach finality 
in such matters, and we do not think that the advantages to be 
gained by the hopeless striving after ideal exactitude balance the 
evils that result from the unnecessary disturbance of things once 


settled.” ‘ 


THE OPINION OF THE COMMISSIONER 


A new provision has been inserted by Clause 171 (7), viz. :— 

Where any provision of the Act is expressly made to depend 
upon a determination, opinion, or judgment of the Commissioner, 
and any assessment is affected by that determination, etc., then if, 
after making the assessment, it appears to the Commissioner that 
the determination, etc., was erroneous, he may correct it, and 
amend the assessment accordingly. | 

For example, under Clause 110 the Commissioner may have 
disallowed directors’ fees paid by a private company beyond a 
sum which “in the opinion of the Commissioner” was reasonable. 
He may later agree that the amount disallowed was excessive, but 
unless he had power to correct his “opinion” he could not amend 
any assessments already issued. This new power is, however, a 
two-edged sword, as the Commissioner will, under the Bill, have 
power to alter assessments by increasing the amount disallowed, 
i.e., within the specified time limits. 


NON-TAXABLE ASSESSMENTS 
Act.—One of the faults of the present Act is that it discrimi- 
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nates against persons who are deemed to be non-taxable in the 
first instance. 

If a return reveals a taxable income the taxpayer receives a 
notice of assessment in due course, and the time limits as_ to 
amended assessments operate. Where, however, a return is 
originally assessed as non-taxable, and the Commissioner subse- 
quently receives further information which reveals additional 
income, he may issue a notice of assessment at any time, even if 
there were no fraud or evasion. The time limits cannot operate, as 
there is no point of time “when the tax . . . was originally due and 
payable.” 

Bill—In an attempt to remedy this anomaly a new provision 
(Clause 172) has been inserted in the Bill. This provides that 
where a taxpayer has duly furnished a return, and no notice of 
assessment has been served within twelve months, the taxpayer 
may in writing, by registered post, request the Commissioner to 
make an assessment. If within three months after the receipt of 
the request a notice of assessment is not served, any assessment 
issued thereafter shall be deemed to be an amended assessment, and 
for the purpose of determining whether such amended assessment 
may be made, the taxpayer shall be deemed to have been served, 
on the last day of the three months, with a notice of assessment 
in respect of which income tax was payable on that day. 


Depreciation 


On page 30 of the first issue of The Australian Accountant 
reference was made to the provisions of the South Australian Act 
concerning the reconciliation of Commonwealth and State values. 
The statement made by me was taken from the Report of the 
Royal Commission on Taxation, and was from the Commonwealth 
Treasurer’s second reading speech in the House of Representa- 
tives. I am greatly indebted to Mr. C. T. C. Hills, a.r.1.a., of 
Adelaide, for correcting what turns out to be a mis-statement of 
the position. The following is Mr. Hill’s letter to our South Aus- 
tralian correspondent on the subject :— 

“T am in receipt of a copy of The Australian Accountant, which 
I have read with much interest, but there is one matter to which I 
would like to direct your attention. 

“It is stated on page 30, Taxation Section, under the caption of 
‘Commonwealth and State Values,’ that the existing South Aus- 
tralian Taxation Act contains a provision whereby any differences 
in State and Federal depreciation items may be adjusted so as to 
bring about uniformity in values of plant and machinery, etc. I 
am aware that a similar statement is recorded in para. 563 on 
p. 101 of the ‘Second Report of the Royal Commission on Taxa- 
tion,’ and in the interest of the large body of accountants in South 
Australia who may accept the statement as being correct, I hasten 
to set out the law in this State. 

“It will be recollected that the State Department, prior to the 
introduction of a depreciation scheme, commencing as from July 1, 
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1924, allowed replacements (cf. Robertson v. State Commissioner, 
1, A.T.D. 67). 

“It was enacted by Act No. 1718 of 1925 that the scheme for 
depreciation should provide for an allowance for wear and tear 
on a reducing value basis, with an option to be exercised by tax- 
payers within one month from January 6, 1924, to write off the 
cost of plant in use on July 1, 1924, over a term of ten years. 

“The first part of the scheme is similar to the Federal provi- 
sion, an important difference being that no allowance is provided 
for loss on realisation or scrapping of plant, while under the 
option it will be noted that any loss on realisation is deductible 
by the taxpayer over the term of ten years. 

“In those cases in which the taxpayers did not accept the alter- 
native basis of writing off the cost of plant in ten years, the 
Department ruled that the commencing value for depreciation as 
at July 1, 1924, should be the value as determined in assessments 
made by the Federal Commissioner. This ruling was accepted 
by taxpayers, and consequently there is uniformity in this respect 
in State and Federal assessments. Apart from the refusal of the 
Commissioner to permit depreciation on buildings, the rates deter- 
mined by the Federal Commissioner are accepted for State pur- 
poses. 

“As a matter of fact the depreciation schedules of those tax- 
payers who adopted the ten-year scheme are at present very much 
apart, as it will be realised that the whole of the cost price of plant, 
which was in use as at July 1, 1924, has been written out of the 
State Taxation depreciation schedules, whilst such plant on the 
reducing value basis will still appear in the Federal schedules. 

“The first effort in the amalgamation of the two journals pre- 
viously published by the Commonwealth and Federal Institute of 
Accountants is indeed gratifying, and I hope the very high stan- 
dards already attained will be sustained in future publications of 
the Journal.” 


The Queensland Bill 


The President of the Queensland Division of the Common- 
wealth Institute of Accountants, Mr. W. L. Trewern, chose as 
the subject of his presidential address the proposed changes in 
Commonwealth and State Income Tax laws. Mr. Trewern said: 

“Many recommendations of the Royal Commission on Taxa- 
tion aiming at uniform and simpler laws and procedure of the 
various taxing authorities within the Commonwealth have been 
incorporated in draft legislation and introduced in both Federal 
and State Parliaments. Much time will of necessity elapse before 
such legislation becomes law, but it is expected that the provi- 
sions may become operable in the 1936-7 assessment year. Your 
Council agrees with the general principle of uniform legislation 
throughout the Commonwealth, and congratulates the various 
Governments on the steps taken to give effect to the recommenda- 
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tion of the Royal Commission. Many of the proposed provisions 
of the Commonwealth and Queensland Acts have our unqualified 
approval, but there are others which we consider should be either 
modified or deleted. However, I do not intend to criticise the 
provisions of the Bills, but rather to state a few of the more 
important provisions, which, I hope, will be of interest to you.” 

Mr. Trewern then gave an outline of the principal changes with 
it is proposed to make in the Queensland law. The following is 
a summary of the provisions which have not already been dealt 
with in this journal :— 

“Interstate Profits—The Queensland Act will provide that 
unless taxpayers can produce a balance sheet supported by defi- 
nite evidence, tax will be levied on the basis of sales in Queensland 
to total sales within the Commonwealth of the total profit derived 
within the Commonwealth. 

“Live Stock Values—Commencing stock at July 1, 1935, will 
be taken as the closing stock at June 30, 1935, but at June 30, 1936, 
the closing stock will be on the Commonwealth basis, if the tax- 
payer so elects. 

“Depreciation.—Rates will apparently be the same as those of 
the Commonwealth. 

“Bad Debts may be written off at any time so long as the debts 
have been brought into account as assessable income in any year. 

“Costs of preparing leases, including stamp duty, shall be an 
alllowable deduction. 

“Any loss in deriving exempt income shall be an allowable 
deduction. 

“Casual Profits and Losses:— 

“(a) Profits on sale of real property are taxable as_ before, 
except that premises owned and solely used by the taxpayer before 
the sale as his principal place of abode for any period of or exceed- 
ing four years shall be excluded from the definition of real 
property. 

“(b) As regards property other than real property, only the 
profits arising from the sale of such property as was bought or 
acquired by,the taxpayer in the year of income or in any of the 
two years next preceding that year shall be included in assessable 
income. (This does not apply to sale of property, other than 
shares and securities, where the aggregate value of the property 
sold in the year of income does not exceed £200.) 

“It is expected that the State Bill will be finally passed in Par- 
liament next November, and will apply to assessment for income 
year ended June 30, 1936. Such assessments naturally will have 
to be held up in the meantime. This Bill makes no provision for 
rates of tax, which will be incorporated in a separate Bill.” 
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Unemployment Relief 


N.S.W. Government’s Plans 


In responding to the toast of Parliament at the social function 
which followed the Annual General Meeting of the Commonwealth 
Institute of Accountants on March 11, the Hon. E. S. Spooner, 
M.L.A., A.I.C.A., Minister for Works and Local Government, des- 
scribed the State Government’s plans to alleviate unemployment. 

During the past six years, he said, efforts to cope with the 
unemployment problem had undergone three phases. In the early 
period of the depression (1929/1930) the Government adopted a 
system of food relief, commonly known as the dole. This method 
was replaced by relief works of a varied character. It was impos- 
sible in the early stages, owing to the exigencies of the situation, 
to plan to advantage, but as the scheme progressed considerable 
improvement was made, until some of the works became of a 
definitely developmental character. 

The Government was now embarking upon the third phase in 
the treatment of unemployment. Gradually there would be intro- 
duced in suitable areas the construction of water, sewerage, drain- 
age, and electricity schemes, the building of roads, and bridges, 
and the development of tourist resorts—works which would be of 
a permanent character and would demand the use of a greater 
amount of material, thus giving further work in production. The 
Government would pay to each local authority the cost of the 
relief of unemployment, provided that it supplied a supplementary 
sum necessary to construct.major works. Since the beginning of 
1935 water and sewerage schemes had been commenced in twenty- 
two country towns, and he hoped that before the end of 1936 forty 
more towns would commence similar operations. The Govern- 
ment had reconstructed the financial position of the Water Board, 
and by this means the Board would commence in July a major 
programme of extending water and sewerage in the metropolitan 
area. The unemployed would receive more wages. 


Taxation Policy in N.S.W 


The New South Wales Premier, the Hon. B. S. B. Stevens, 
who with his wife and family, left Sydney per the Orion on 
March 11 en route for England, was the recipient of a large num- 
ber of farewells prior to his departure. 

Regarding his visit to England, Mr. Stevens said that he would 
attend conferences relating to agreements which would take the 
o- of Ottawa agreements, and would make inquiries in financial 
circles. 

With reference to the future of the State, he said that the 
Government was in favour of a reduction of taxation in such a 
manner as would facilitate the development of trade and commerce. 
Its monetary policy favoured the provision of money at cheap rates 
for industrial and commercial purposes so that industries might 
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expand and develop. There was nothing fantastic about the Gov- 
ernment’s future policy. It would be a steady application of the 
principles which had been adhered to during the last four years, 
and which had secured confidence and respect, not only at home but 
abroad. His final word was that they must press steadily forward 
with that policy so that there might be a stabilisation of the pros- 
perity they now enjoyed, and the way cleared for greater develop- 
ment and prosperity in the immediate future. It was the duty of 
all patriotic men to create that confidence which was so necessary 
to commercial and industrial development, and without which com- 
plete recovery would be impossible. If there was a continuance 
of confidence and co-operation between the Government and the 
leaders of industry and commerce, as well as of the people, the 
future welfare of New South Wales would be absolutely assured. 

In consequence of the departure of the Premier, a re-arrange- 
ment of the State Cabinet was necessary, and at a special meeting 
of the Executive Council, the Deputy-Premier and Minister for 
Transport (Mr. Bruxner) was sworn in as Acting-Premier. The 
Minister for Works and Local Government (Mr. Spooner) was 
appointed Acting-Treasurer. 

The Assistant-Minister (Mr. Shand) will assist Mr. Spooner 
in administering the Department of Works and Local Government, 
and the Minister for Social Services (Mr. Hawkins) will assist in 
the Treasury. 


New Companies Act for N.S.W. 


The law relating to companies in New South Wales has remained 
practically unaltered since 1899, and the efforts of the present 
Government, therefore, in introducing a Bill which is designed to 
afford a greater measure of protection for investors and the public 
generally, should meet with general approbation. 

In Great Britain, there has, throughout the present century, 
been a consistent development in legislation affecting companies, 
culminating in the English Companies Act of 1929. Meanwhile, 
the States of Queensland, South Australia and Tasmania have 
amended their respective Companies Acts to incorporate the more 
recent English legislation. 

In the course of his second reading speech on the New Companies 
Bill, the Minister for Justice, the Hon. L. O. Martin, m...a., said 
that the Bill was based on sound practice, developed here and 
elsewhere, and enacted all the main provisions of the English 
Companies Act of 1929, adapted to meet New South Wales con- 
ditions. Mr. Martin said the Government realised that the burden 
imposed on companies must not be so great as to restrict their 
normal activities to the prejudice of trade and commerce. Persons 
who had been conducting corporations in an honest and straight- 
forward manner would not find themselves called upon to effect 
any radical changes of method in their trading or other operations. 
The Bill would give every possible facility for the honest develop- 
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ment of corporations in commerce and in other fields by giving the 
widest possible scope to companies to manage their own affairs 
free from any restraint. 

The Bill makes provision for proprietary companies, a phase 
of company legislation in which New South Wales has lagged 
behind Great Britain and the other States. 

The Minister said that foreign companies will be required to file 
balance sheets, except when the only business carried on in the 
State by the company is the selling by agents of goods, wates and 
merchandise. Provision is made for the winding up of foreign 
companies even when dissolved in the country of their incorpora- 
tion. 

The Bill also provides that proprietary companies must have 
two directors, and other companies three directors. 

Regarding the appointment of auditors, the Minister said that 
the best course in the public interest was to leave the question of 
auditors with certain safeguards to the members of the corpanies 
themselves. Serious duties were cast upon auditors and /no one 
but a competent person would have the hardihood to undertake 
them. The same principle had been applied to liquidators. 

The Bill has been strenuously debated in committee on the second 
reading, but at the time of writing (March 23), progress has been 
reported at Clause 259, and although it is impossible to forecast 
the ultimate result, present indications point to the Bijl, with 
certain alterations, becoming law. It is understood that, if the 
Bill is passed this year, it will not become operative until next 
year; it may operate as from January 1, 1937. 

In the meantime, arrangements have been made for a series of 
articles to appear in The Australian Accountant, in which the 
provisions of the new Act will be compared with those of! the old 
Act, and with the Acts of other States. It is considered inadvisable, 
however, that such articles should appear before the Bill lias been 
definitely passed by both Houses. 


Accountants and Parliament 


In proposing the toast of Parliament at the Annual Social oi 
the New South Wales Division of the Commonwealth |nstitute 
of Accountants on March 11, Mr. S. W. Griffith, F.1.c.4., State 
Vice-President, said that the present system of government was not 
perfect, but it was the nearest approach to self-government that we 
could have, as the people had a potential voice in the making of 
our laws. He took the opportunity to congratulate the Govern- 
ment on the introduction into Parliament of the new Companies 
Bill. As one of a joint committee representative of the Stock 
Exchange, the Chamber of Commerce, and the Commonwealth and 
Chartered Institutes of Accountants, he would like to compliment 
the Hon. L. O. Martin, M.L.a., Minister for Justice, on his efforts 
in connection with the framing of the Bill. 

In the course of his response to the toast, the Hon. E. S. 
Spooner, M.L.A., Minister for Works and Local Government, said 
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that it was necessary that accountants should study the political 
problems of the day, as all changes in the business, industrial, and 
social life of the community were reflected to some extent in 
politics. 

Six years ago, Australia had lost a considerable portion of her 
trade; some of that loss had been caused by external affairs, and 
could not be rectified by internal reorganisation, but much had been 
accomplished by the present Government towards rehabilitation. 
Full recovery of Australian trade depended in a large measure on 
recovery of her industries, and there was still a great deal to be 
done to re-establish industries, a task in which accountants could 
render invaluable assistance. 


Trend of Accountancy 


Responding to the toast of Parliament at the Annual Social of 
the New South Wales Division of the Commonwealth Institute of 
Accountants on March 11, the Hon. E. S. Spooner, M.1.A., A.1.C.A., 
Minister for Works and Local Government, said that a great 
change had occurred in the outlook upon accountancy as a profes- 
sion during the past twenty years. He recalled a conversation 
which he had had in 1922 with an old practitioner, who stated that 
twenty years prior to that date an auditor was regarded as a kind 
of detective whose function is was to trip up the petty cashier. 
Now-a-days, the commercial public views the accountant in an 
entirely different light: the accountant is now looked upon as a 
business adviser, and that development had placed accountants on 
their mettle. An accountant is expected to look behind the figures 
and to tell his client what the figures mean, and what they indicate 
for the future. Business men are not so interested in the past history 
of their respective undertakings, as they are in framing a policy for 
the future, that will be productive of better results than were hither- 
to obtained. In framing such a policy, they desire advice as to 
whether more capital is required, or whether more economy can 
be exercised, or whether a greater turnover can be effected without 
materially increasing the overhead expenses, and they expect their 
accountants to answer such questions for them. Generally speak- 
ing, financial and commercial directors are beginning to recognise 
that accountants are giving a greater service to the community than 
the checking of entries in books. An accountant is guided by 
figures and facts which he verifies, and consequently he is in a 
unique position to give advice to his clients. In New South Wales, 
accountants were developing into business doctors. Many of 
those present were functioning in professions, whilst others held 
secretarial and executive positions in large industrial and com- 
mercial concerns. He predicted a great future for the accountancy 
profession in Australia. 

Glancing back over the past twenty-five years and noting the 
advancement made in the profession during that period, one must 
conclude that a similar advancement is not unlikely during the next 
twenty-five years. 
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He congratulated the Institute upon its achievements and upon 
the splendid gathering assembled at this meeting. 

References to Mr. Spooner’s remarks were made by subsequent 
speakers during the evening. Mr. R. W. Hamilton, F.F.1.a., Presi- 
dent of New South Wales State Board of the Federal Institute of 
Accountants, in responding to the toast of “Our Guests,” said that 
progress in accountancy in Australia during the past twerity-five 
years was due in no small measure to the influence of the Common- 
wealth Institute of Accountants. This Institute and every other 
Institute owed a debt of gratitude to those accountants who had 
pioneered the Institutes; they were men with vision who saw that 
it was necessary to encourage the study of the science of accounts. 
The relationship between the Federal and the Commonwealth 
Institutes was of the most harmonious nature, and he looked for- 
ward to an amalgamation of those two Institutes in the not very 
distant future. 





Legal Section 


Edited by G. L. MAYMAN, M.a., LL.B., B.COM., A.F.I.A. 


The attention of readers of this section of the journal is drawn 
to the announcement regarding enquiries and replies thereto which 
appears on page 169 of this issue. 





AUDIT OF ACCOUNTS OF LIQUIDATOR 


To our note on a Queensland case, appearing on page 48 of 
our February issue, relating to the cost of an audit of the liquida- 
tor’s accounts’ should be added the statement that the liquidation 
was a compulsory one and action to have an official audit was 
taken by the Registrar of Companies under Section 205 (3) of 
the Companies Act of 1931. 

There is no statutory obligation to have the accounts of a 
liquidator audited in the case of a voluntary winding up, although 
in many cases such an audit is very desirable in the interests of 
the members and creditors and of the liquidator himself. 


COMPANY—REFUSAL TO REGISTER TRANSFER OF 
SHARE—“SPECIFYING GROUNDS” 
Berry and Another v. Tottenham Hotspur Football and Athletic 
Co. Ltd. (Ch.D.) 

Berry transferred to Stewart one ordinary share in the capital 
of the company, of which Berry was the registered holder. The 
company refused to register the transfer. 

Article 16 of the company’s articles provided :— 

“The directors may decline to register any transfer of 
shares made by a member who is indebted to the company 
or in case the transferee shall be a person of whom the direc- 

tors do not approve or shall be considered by them objec- 
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tionable, or the transfer shall be considered as having been 
made for purposes not conducive to the interests of the 
company, and the directors shall not be bound to specify the 
grounds upon which the registration of any transfer is 
declined under this article. . . .” 

The plaintiffs sought to deliver to the company the following 
interrogatories :— 

2. Did the directors refuse to register the said transfer as one 
made by a member indebted to the company ? 

3. Did the directors in fact disapprove of the plaintiff Stewart 
as a transferee of the said share? 

4. Did the directors in fact consider the plaintiff Stewart 
objectionable as a transferee of the said share? 

5. Did the directors in fact consider the transfer of the said 
share as having been made for purposes not conducive to the 
interests of the company ? 

The Master had refused leave to administer these interroga- 
tories, and the plaintiffs now claimed to be entitled to administer 
them. 

Crossman, J., said that he could not come to the conclusion, on 
construing Article 16 that “specifying grounds” was the same thing 
as “assigning reasons.” They were two entirely different things, 
and what the directors were excused from doing was naming the 
species of grounds on which they were acting. He thought that, 
in the circumstances, under the rule of Court under which he had 
to act, it would not be right for him to allow the interrogatories, 
because, if he did, in the view which he had taken of the construc- 
tion of Article 16, he would be allowing the interrogatories to 
override something by which the parties were bound. 


BONUS SHARES AS INCOME 


Preference Shareholders’ Acceptance of Ordinary Shares— 
Waiving of Rights to Arrears of Dividend 


An interesting case which supplements some of the points raised 
at the Australasian Congress on Accounting in the discussion on 
the Rights of Preference Shareholders is that of Jn re Maclver’s 
Settlement recently determined before Farwell, J., in England. 

The decision is of importance to trustees more particularly. 

An originating summons was taken out by the trustees of a 
settlement to determine the question whether in the events which 
had happened the 5,365 ordinary shares of 6/8 each in the 
capital of Richard Thomas & Co. Ltd., which had been allotted to 
the trustees pursuant to a scheme of reorganisation which came 
into operation in March, 1935, ought to be treated as income or 
capital of the settled share of Mrs. Lois Rae under the settlement, 
or whether the same ought to be apportioned in any way between 
capital and income. The plaintiffs were the trustees of a settle- 
ment under which certain shares were settled on trust to pay the 
income to the settlor, Mrs. Rae, during her life, and in the 
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event of her dying in her husband’s lifetime to her husband for 
life, and subject thereto for the benefit of the children of the 
marriage, and in default of children for Mrs. Rae absolutely if 
she should survive her husband. Mrs. Rae was still living, and 
there were three children of the marriage who were infants. 
The shares which were the original subject matter of the settle- 
ment had been sold, and the proceeds invested in 3,000 cumulative 
preference shares of Richard Thomas & Co. Ltd. That company 
had an authorised capital of £9,000,000, of which £4,000,000 con- 
sisted of six-and-a-half per cent. cumulative preference shares of 
£1 each and the balance was ordinary shares. 

By the Articles of Association the preference shares were to be 
be paid off in full in priority to the ordinary shares in the event 
of a winding up, but had no right to any further share in the 
assets. For the seven years ended March 31, 1934, no dividends 
on the preference capital were paid, and in those circumstances the 
company arranged to get rid of any claim to arrears of dividend 
by a scheme which was sanctioned by the Court, under which the 
preference shareholders waived their conditional right to arrears 
of dividend, and in return the ordinary shareholders were asked 
to surrender 1,860,000 shares, the effect of which was to reduce 
the value of the ordinary shares from £1 to 6/8 each. The 
necessary ordinary shares were to be distributed among the 
preference shareholders in consideration of their consenting to the 
wiping out of all arrears of their dividends. 

The result was that the trustees received a large holding of 
ordinary shares of the company. 

Farwell, J., said that it was clear that if the company had been 
in a position to wipe out the arrears the whole of the sum so paid 
would have belonged to the tenant for life. The question was 
whether it made any difference that the trustees, instead of 
receiving cash, received ordinary shares. 

On the whole he had come to the conclusion that the ordinary 
shares so allotted to preference shareholders must be treated as 
income and not as capital, since it was clear that the company had 
not capitalized any monies, and as belonging to the person who 
would have been entitled to the arrears of preference dividend if 
paid 


The new shares therefore belonged to the tenant for life. 


DIRECTOR’S CLAIM IN LIQUIDATION 
Tomlinson v. Amalgamated Silks Ltd. 


Attempting to susbtantiate a right of indemnity conferred by 
the Articles of Association and by the common law right of agents 
a company director made an unsuccessful claim, in the liquidation 
of the company, for expenses incurred in defending himself in 
criminal proceedings. 

The facts in the case, which was before the House of Lords, 
showed that Tomlinson, who was chairman of directors, was 
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tried for fraudulent acts while a director in issuing a fraudulent 
prospectus and misappropriating monies of the company. He was 
acquitted and then lodged a claim for £11,524 legal expenses 
incurred in his defence—the company having gone into liquida- 
tion before his trial. 

Lord Tomlin held that the expenses could not be regarded as 
those incurred by reason of an act done in discharge of a duty. 


RESCINDING A RESOLUTION 

A correspondent writes :— 

“Some years ago I noticed a report in an English journal of a 
legal case dealing with the possibility of passing a rescinding 
motion to alter or to negative a motion passed at a previous 
meeting. 

“The case was to the effect that it was not always possible 
to alter or negative a previous motion by passing a rescinding 
motion, but I am unable to find any trace of the case or any 
reference in text-books to this aspect. Text-books usually indi- 
cate that a motion may be withdrawn by later passing a rescinding 
resolution. 

“This does not always seem possible. For instance, if a resolu- 
tion was passed to wind up, it might not be possible to rescind 
this. 

“I should appreciate your comments on this matter.” 


Answer 

In dealing with this question it is necessary to consider the 
nature of the organisation holding the meeting—as to whether it 
is a corporate body or not, or one with powers and duties and 
objects already determined, whether by statute or otherwise. 

It is clear where no particular procedure is fixed otherwise, that 
a body in a subsequent meeting after due notice of intention has 
been given to all members can rescind a previous resolution. We 
agree with our correspondent that in the case of a company hav- 
ing passed a resolution to wind up it would not be possible subse- 
quently to rescind this resolution. It is always open to members 
to refuse to confirm an extraordinary resolution by defeating 
the motion ,at the subsequent meeting. Where the winding up 
needs only an extraordinary resolution there is still available 
an approach to the Court if fresh evidence becomes available 
making it inadvisable to wind up. But there must be finality as 
to meetings in the case of companies. 

In the case of lesser (pardon the term) organisations it does 
not seem necessary to fetter the minds of members in the same 
way, and so they should be free to change them as often as they 
desire provided that all members are informed of the intention 
to test their views again. 

Our opinions are subject to the limitations that any body may 
impose fixing time limits or other details as to motions for rescis- 
sion. 
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LIABILITY OF LIQUIDATOR FOR NEGLIGENCE 


The Full Court of New South Wales, in Franklin & Sons. 
Ltd. v. Cameron, had to consider recently the claim of a creditor 
of a company against the liquidator for negligence. It was 
alleged that the liquidator had negligently undersold the assets 
of the company so that the creditor obtained no right to a divi- 
dend. The matter was complicated by the final dissolution of 
the company, but the Court was of opinion that there was nothing 
to support the claim. 

The liquidation was a voluntary one. 


STATUTE LAW REVISION IN NEW SOUTH WALES 


The Minister for Justice in New South Wales has announced 
the decision of the Government to have the existing statute law 
of the State brought up to date. 

The task will be privately undertaken and the statutes will be 
re-edited and reprinted, and care taken to remove anomalies and 
to clarify obscurities. 

A similar consolidation has been undertaken in Victoria at 
frequent periods—the more recent being in 1915 and in 1928. 

The need for careful revision in New South Wales was made 
manifest last month when it was discovered that all judgments 
executed under the District Courts Act since 1905 were illegal. 
A validating Act has been passed to remedy the defect. 


TRUCK ACT—TRANSPORT WORKER’S CLAIM 


Being the first of its kind for many years in New South Wales, 
a case under the Truck Act has attracted attention. 

George Berry, foreman ranger for the Kuring-gai Chase Trust, 
was proceeded against by Libertus Waters, a relief worker. The 
information set out that Berry, being an employer within the 
meaning of the Truck Act, contravened its provisions, in that he 
did not pay in money the full amount of wages earned by com- 
plainant, and that on January 31 last he deducted from an amount 
of £3/0/2, then due to complainant for wages, a sum of 2/- for 
transport. 

The complainant's case was that a truck was used by the defend- 
ant to bring the workers a distance of five miles to the job, and 
at the end of each week 2/- was deducted from their wages for 
this transport. The practice had been followed for some weeks. 

The defence was that no complaint was made about the deduc- 
tions, that the complainant acquiesced in it, and that it was not 
contrary to the Act. 

The magistrate dismissed the information. In doing so, he 
said he was of the opinion that complainant had acquiesced in the 
arrangement, which was for his benefit. It was apparent the men 
had been told about the deduction for transport. 
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TROUBLE OVER CHEQUES 

In the New South Wales Supreme Court Charles Joseph Mc- 
Donell and William Heath Moffit, solicitors, sued Frederick James 
Cunningham to recover £2,439/8/8 on the grounds that the 
defendant, without legal justification, had converted to his own 
use six cheques, each of them for about £400, drawn in 1929 and 
1930 on the plaintiffs’ account at the Bank of New South Wales, 
and signed McDonell and Moffitt, per trust account. 

An interesting statement of the law involved was made by Sir 
Frederick Jordan, the Chief Justice. He directed the jury that 
the law was that, if an employee professed to be carrying out a 
transaction between his employer and a third party and made pay- 
ments of his employer’s money to the third party for the purposes 
of the transaction, the third party might retain the money if the 
transaction and the payments were proved to be within the scope 
of some general authority to transact that class of business which 
the employer had given to the employee to act on his own behalf 
in transactions of that kind. But, if the employee did not profess 
to be acting on behalf of his employer in the particular transaction 
to be carried out between himself and a third party, or between 
some outsider and the third party, and not the employer, then, if 
he took it upon himself to hand over some of his employer’s 
property for the purpose of such a transaction as that, the person 
to whom he gave his employer’s money in a transaction in which 
his employer was not interested could not keep it against the 
employer unless he could prove that the employer in fact 
authorised the employee to hand over his property for his own 
transaction, or unless the employer held out to this other party 
something in the nature of a representation that the employee was 
entitled to use his employer’s property for the employee’s own 
private transaction. 


HIGH COURT OF AUSTRALIA—NO ORIGINAL 
JURISDICTION AS TO COMPANIES 


A decision of Dixon, J., in the High Court, has surprised many 
persons and not least the parties involved. The decision is based 
on the ground that as “companies are not residents of different 
States” within the meaning of Section 75 of the Constitution Act 
the Court has no original jurisdiction. The decision is sound 
enough. The appellate jurisdiction of the Court is, of course, not 
so limited. There would have been a right of appeal to the High 
Court from a decision of a Supreme Court. 

The case in point was a claim by one Browne trading as the 
Austral Agency in Adelaide against the Hartford Fire Insurance 
Co. and others. The writ was set aside for the reason given 
above—the defendant company not being a resident in the sense 
that a natural person would be. 
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THE AUSTRALIAN ACCOUNTANT 


Commonwealth Institute of 
Accountants 


Annual Meeting 


The Annual General Meeting of members was held at 314 
Collins Street, Melbourne, at 5 p.m., on Wednesday, March 25. 
Representatives of each State of the Commonwealth were present. 

The President, Mr. H. P. Ogilvie, in moving the adoption of the 
Annual Report, briefly drew attention to the progress which had 
been made during the year. The motion was seconded by Mr. 
H. J. Trist, of New South Wales. In speaking to the motion, 
Mr. E J. Ingram (Victoria) expressed the opinion that the 
interests of the commercial accountant were not being sufficiently 
catered for by the Institute. He contended that the time had 
arrived when Licentiates should be given a vote, and that there 
should be a greater representation of non-practising men on the 
various State Councils. In his opinion, advancement to the status 
of an Associate of the Institute, carrying with it the right of 
voting, was not so much a question of qualification to-day, as the 
willingness to pay an extra guinea per year. He drew attention 
to the scale of professional charges drawn up for the practising 
man, and suggested that something of a similar nature might be 
done towards the raising of the status of the commercial account- 
ant in the community. 

Mr. L. A. Schumer suggested that in future all amendements 
to the Articles of Association should be in the hands of Divisional 
Councils two months prior to their submision to the members. 
He also urged that if any further negotiations are opened with 
other bodies to join the new journal, the interests of this Institute 
be fully safeguarded. 

The Statement of Accounts was adopted on the motion of the 
President, and seconded by Mr. E. Pyke. 

The President announced that under the Articles of Associa- 
tion, Mr. W. Kirkhope, the elected Auditor of the Victorian 
Division, automatically became the Auditor of the Institute. His 
remuneration was fixed at 20 guineas. 





General Council Meetings 


At the meetings of the General Council held in Melbourne on 
March 23, 24 and 25, 1936, the following Councillors were present : 
Messrs. H. H. Cummins, J. G. Davies, C. H. T. Evans, A. A. 
Fitzgerald, S. W. Griffith, W. T. MacBride, J. S. McInnes, G. F. 
Offner, H. P. Ogilvie, A. L. Slade, H. J. Trist, and Messrs. R. J. 
Oehr (Registrar) and C. W. Andersen (Assistant Registrar). 

In opening the meetings the President, Mr. H. P. Ogilvie, wel- 
comed the new General Councillors, Messrs. A. A. Fitzgerald, 
J. G. Davis (Victoria), C. H. T. Evans (Western Australia), and 
S. W. Griffith (New South Wales). As each of the new members 
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had rendered valuable services to the Divisions they represented, 
both as ordinary Councillors and as State President, he felt sure 
that their contribution to the deliberations of the meetings would 
be a material one. 

The President also referred to the extremely valuable work of 
the retiring Councillors, Messrs. L. A. Cleveland, R. D. Bogan, 
S. J. McGibbon, and R. H. Shackell. They were all members of 
the General Council which met for the first time in 1922, and 
they have all occupied the positon of President of the Institute. 

It was resolved that the appreciation of the Council for the work 
they have done be recorded in the minutes, and that the passing 
of this resolution be conveyed to the Councillors concerned by 
letter under the Seal of the Institute. 


ACCOUNTANTS PUBLISHING COMPANY LIMITED 

An agreement with this Company for the publication of the 
Institute’s journal for a period of three years was approved for 
execution and sealing. 

Mr. A. L. Slade was elected as a nominee Director of the Com- 
monwealth Institute to fill the vacancy on the Board of the Pub- 
lishing Company. 


POST-GRADUATE STUDIES 

As a step towards the standardisation of the procedure of post- 
graduate studies throughout Australia, reports from each Division 
were received and considered by the Council. It was finally 
decided that each State pursue its own method for a further twelve 
months, and that in the meantime the New South Wales Division 
be requested to proceed with a course of lectures on Federal Income 
Tax along the lines suggested in the report of that Division. In 
this way further valuable experience would be gained and the 
Council placed in a much better position to decide upon a uniform 
method of conducting the courses in each State. 


EXAMINATIONS 
A report of certain changes in the examinations of the Institute 
is being prepared by the Executive Committee, and will be pub- 
lished later, 


ADMISSIONS AND ADVANCEMENTS 
The following special admissions and advancements were made: 


Admissions as Licentiate: 

A. B. Carter, London. 

L. W. H. Cole, Ocean Island. 
Advancements to Associate: 


A. V. Adamson, South Australia. 
N. W. Lewis, Norfolk, England. 


FINANCE 
Owing to the expenses incurred in connection with the Publish- 
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ing Company and also the increase in the cost of the new journal, 
it was found necessary to increase the General Council Levy on 
the Divisions to 7/6 in the pound on the first £200 of subscrip- 
tions receivable, and 10/6 in the pound on subscriptions receivable 
in excess of £200. 

Consideration was also given to the establishment of a Benevo- 
lent Fund, but owing to the increased levy on the Divisions this 
matter was postponed until the next meeting. 


ANNUAL SUBSCRIPTION 


It was resolved that the annual subscription payable by members 

of this Institute as from January 1, 1937, be as follows :— 

Fellows, £2/2/-; 

Associates, £2/2/-; 

Licentiates, £1/1/-; 
and that the subscription of members who are also members of 
The Institute of Chartered Accountants in Australia, provided 
they are not members of the General Council of the Common- 
wealth Institute of Accountants, be £1/1/-. 


PROFESSIONAL CONDUCT 


It was resolved that in the opinion of this Council it is highly 
undesirable that in taxation cases members of the Institute should 
undertake work on the basis of either that they should be 
remunerated by a percentage on the amount recovered or that 
they should receive no remuneration if no recovery results. 
Should such a case be brought to the knowledge of the Council 
it will be liable to be regarded as discreditable conduct. 


CONSTITUTION OF DIVISIONAL COUNCIL 


Resolved that the Tasmanian Divisional Council consist of two 
Fellow and six Associate members of the Institute. 


INSTITUTE JUBILEE 


It was reported that the Council had decided during the year 
to postpone the celebrations in connection with the Institute 
Jubilee from April of this year (date of foundation) to March of 
next year (date of incorporation) owing to the holding of the 
Australasian Congress on Accounting in Melbourne this year. 

The question of publishing a history of the Institute was 
referred to the Executive. 

In connection with the Jubilee it was decided to conduct a 
competition for the best treatise submitted on an accountancy 
subject. The prize will be £100, the closing date of entry will 
be June 30, 1937, and the conditions, to be announced later, will 
be along the lines of those drawn up by the Victorian Division. 

It was further decided that functions in connection with the 
Jubilee be held in each State, and that the principal events be 
held in Sydney. 
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OFFICERS FOR 1936-1937 


The following officers were elected for the ensuing year :— 
President: Mr. H. J. Trist, F.1.c.a. (New South Wales). 
Vice-Presidents: Messrs. J. S. McInnes, F.1.c.a. (Queens- 

land) and H. H. Cummins, F.1.c.a. (Tasmania). 
Hon. Treasurer: Mr. J. G. Davis, F.1.c.a. (Victoria). 


RETIRING PRESIDENT 
At the conclusion of the meetings a vote of thanks was con- 
veyed to the retiring President (Mr. H. P. Ogilvie) for his 
generous work on behalf of the Institute during his term of 
office. 


Victorian Division 


ANNUAL MEETING 

The Annual Meeting of the Victorian Division was held at 314 
Collins Street, Melbourne, on Wednesday, March 11, at 5 p.m., 
the State Vice-President, Mr. J. Wallace Ross, presiding. Mr. 
S. J. McGibbon, of Western Australia, was welcomed to the 
meeting. 

In moving the adoption of the Annual Report, Mr. Ross 
explained that the usual Smoke Social held in conjunction with 
the Annual Meeting had been dispensed with owing to the prox- 
imity of the Congress on Accounting. He did not consider that 
a long speech from the chair was necessary, as the Annual Report 
eloquently set out the main features of the activities of the 
Division during the year. The motion for the adoption of the 
Report was seconded by Mr. H. P. Ogilvie and carried with 
acclamation. 

The adoption of the Statements of Accounts was moved by 
the Hon. Treasurer, Mr. A. M. Hislop, who drew attention to 
the extensive liquid resources of the Division. He pointed out 
also that the Council had spent a considerable sum during the 
year on new and important activities, such as Post-Graduate 
Studies, so that it could no longer be accused of “hoarding.” 
The motion was seconded by Mr. E. Pyke, and carried unani- 
mously. + 

After the report of the Returning Officer had been read, the 
Chairman declared Messrs. A. A. Fitzgerald, L. A. Cleveland, 
A. M. Hislop and L. A. Schumer duly elected to the Council. 

In recognition of the long and valued services rendered to the 
Institute by Mr. R. H. Shackell, the Chairman moved that the 
appreciation of the meeting be recorded in the minutes. This was 
seconded by Mr. E. J. Ingram and supported by Messrs. L. A. 
Cleveland, H. P. Ogilvie, J. P. Bainbridge, J. G. McNichol, T. F. 
3rennan and S. J. McGibbon (on behalf of Western Australia). 
The motion was carried with acclamation. 

There being no other nominations for the office of Auditor, the 
Chairman declared Mr. W. Kirkhope re-elected. 
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POST-GRADUATE STUDIES 

Following on the post-graduate course in Statistics as Applied 
to Commerce, given by Professor F. R. E. Mauldon in 1935, as part 
of the Division’s programme of post-graduate studies, a group of 
members interested in the subject of statistical methods was formed, 
and has been meeting regularly for some time past. 

The next meeting of the Group will be held on May 4 at the 
Institute rooms, and thereafter meetings will be held on alternate 
Mondays. All persons interested will be welcome to these meetings. 

At present the Group is engaged on a close study of a text-book 
recommended by Professor Mauldon, viz.: Business Statistics: 
Riggleman and Frisbee (McGraw-Hill Book Co.). 

The Group Secretary is Mr. A. C. Newman, who will be glad 
to furnish further information as to the work of the Group to any 
person interested. 


VICTORIAN COUNCIL MEETING 
At the conclusion of the Annual Meeting a meeting of the 
Divisional Council was held, when Mr. L. A. Schumer was 
welcomed as a new Councillor. 

The following officers were elected for the ensuing year :— 
State President: Mr. A. A. Fitzgerald, B.com., F.1.C.A. 
State Vice-President: Mr. J. Wallace Ross, F.1.c.a. 

Hon. Treasurer: Mr. A. M. Hislop, F.1.c.a. 


New South Wales Division 
ANNUAL GENERAL MEETING 

A large gathering of members assembled at the spacious dining- 
room of Hordern Bros. Ltd., Sydney, on Wednesday, March 11, 
for the Annual General Meeting of the Commonwealth Institute 
of Accountants, New South Wales Division. 

The State President, Mr. E. E. Brooks, F.1.c.a., occupied the 
chair. 

The Annual Report of the Council, which, together with the 
Statement of Income and Expenditure for the year ended Decem- 
ber 31, 1935, and the Balance Sheet as at the latter date, had been 
posted to all members of the Division, disclosed a steady improve- 
ment in the Institute’s finances, and a year of definite progress in 
various matters appertaining to the accountancy profession. 
Extracts from the Annual Report were given in our March issue. 

The State President, Mr. E. E. Brooks, F.1.c.a., in formally 
moving the adoption of the Report, emphasised the achievements 
of the Division during the past year, and advised all members 
who could possibly attend, to be present at the Congress. The 
motion was seconded by Mr. W. T. MacBride, F.1.c.a. 

Mr. R. E. Gostelow, A.1.c.A., said that whilst he fully appreci- 
ated the efforts of the Council in the past, he was of opinion that 
the continued accumulation of funds was not in the best interests 
of members. He contended that more could be done by the 
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Institute in the nature of dissemination of information relating to 
taxation and other phases of law and accounting. He suggested 
the holding of monthly or quarterly meetings, at which lectures 
could be delivered, and for the benefit of country members, such 
lectures could be published in pamphlet form. He also advocated 
the free admission of Institute members into the Students’ Society. 

Mr. L. M. Tulloch, a.1.c.a., supported the remarks of the previ- 
ous speaker, and also advocated the establishment of a Committee 
to apply to the Industrial Court for an award for accountants not 
in practice. He supported this suggestion by referring to the 
Award governing bank officers. 

The State President, in reply, said that Mr. Tulloch’s suggestion 
regarding an award for accountants not in practice was a matter 
affecting all States, and, consequently, it was one that would have 
to be referred to General Council. Regarding Mr. Gostelow’s 
proposals, he thought that they could all be accomplished by making 
full use of the journal (The Australian Accountant). Members 
were cordially invited to seek information on any question relating 
to accountancy, and the advice of recognised authorities upon the 
various aspects would be given through the columns of the journal. 
He further stated that the Council was at all times pleased to con- 
sider any suggestions which members might offer for the benefit 
of the Institute and the members generally. 

The report and financial statements were adopted. 

Messrs. S. W. Griffith, F.1.c.a., O. W. Gustafson, F.1.c.a., W. H. 
Higman, F.1.c.a., and H. J. Trist, F.1.c.a., retired by rotation from 
the Divisional Council, and were re-elected unopposed. 

Mr. G. R. Smith, F.1.c.a., the retiring auditor, was also re-elected 
unopposed. 

Votes of thanks to the State Registrar, Mr. E. W. Ernest Jones, 
F.1.c.A., and his staff, for their courtesy and attention, and to the 
retiring councillors for their untiring efforts, were carried with 
acclamation. 

The meeting was followed by a social function, at which the 
following guests were present: The Hon. E. S. Spooner, m.v.a., 
A.1.C.A., Minister for Works and Local Government, Messrs F. H. 
Corke, Treasurer, Sydney Chamber of Commerce, Newton Daly, 
Secretary, Incorporated Law Institute of New South Wales, C. R. 
McKerihan, President, Rural Bank of New South Wales, R. W. 
Hamilton, State Chairman, Federal Institute of Accountants, A. A. 
Brackpool, City Treasurer, D. J. Nolan and L. N. Rignold, State 
President and Secretary respectively of the Australasian Institute 
of Cost Accountants, F. C. G. Tremlett, Chairman, Chartered Insti- 
tute of Secretaries, L. Bowmer and A. E. Dent, President and 
Registrar respectively of the Incorporated Institute of Secretaries, 
and representatives of coaching colleges. 

A toast list was carried out interspersed with an excellent pro- 
gramme of entertainment arranged by Mr. Humphrey Bishop, 
under the direction of Mr. J. W. Newington, A.1.c.a. 

[Extracts of the speeches delivered at the social function are 
published elsewhere in this issue. ] 
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to EXAMINATIONS 

‘d Entries for the forthcoming examinations, to be held on April 20 
rs and following days, closed with the State Registrar on February 29, 
h and for the first time in the history of the New South Wales 
d Division entries exceeded 1,000. The increase in the number of 
y. candidates presenting themselves for examinations of accountants’ 
a Institutes may be attributable to various causes, of which prob- 
e ably the most general is the increasing recognition of the value of 
. the training which qualification for admission to an Institute of 
» accountants demands. In our March issue we recorded an extract 


of a speech by the president of a large financial institution in New 
South Wales, in which reference was made to the encouragement 
and assistance given by that institution to members of its staff 
who wish to qualify. Obviously, a clerical staff of qualified 
accountants is a distinct advantage to an employer, and it is evident 
that recognition of that fact by employers and employees is 
becoming more general. 

The entries for the three grades of examinations are: Prelimi- 
nary, 36; Intermediate, 520; Final (Legal Section), 470. 


ail Ml et ee i 


Admissions and Advancements 

The following admissions to membership and advancements in 
status have been made in the various States named :— 
: Queensland 


Admission as Associate: 
Mr. G. H. Stuart. 


Advancements to Associate: 
Messrs. J. H. Devitt and A. D. S. Morris. 
South Australia 


Admission as Associate: 
Mr. R. D. Hargrave. 


Advancement to Associate: 
Mr. B. H. R. Roberts. 
Western Australia 


Admissions as Licentiate: 
Messrs. C. F. Cowden and M. M. Williams. 
Admission as Associate: 
Mr. L. C. James. 
Advancements to Associate: 
Messrs. W. C. Williams, W. A. Barnett, and S. A. Taylor. 





Tasmania 
Admission as Licentiate: 
Mr. J. H. Bain. 
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New South Wales 


Admission as Licentiate: 
Mr. W. Sopwith. 

Admission as Associate: 
Mr. J. B. Nicholls. 


Re-Admission as Associate: 
Mr. S. J. Wills. 
Advancements to Associate: 
Messrs. R. H. Cooper and A. Josephs. 


Removals from Register 


At the meeting of the Council of the New South Wales Division, 
held on March 31, 1936, authority was given for the removal of the 
following names from the Register of Members: 

Arthur Robert Penprase (resigned). 
Norman A. Stanger (deceased). 
Clifford Small (deceased). 

J. M. Adams (deceased). 





Personal 


Mr. A. T. Smithers, A.1.c.a., Assistant-Accountant of the Vic- 
torian State Treasury, has been appointed to act as Director of 
Finance during the absence in the other States of Mr. H. A. Pitt 
with the Royal Commission on Banking, of which he is a member, 
Mr. Pitt also is an Associate of the Commonwealth Institute. 


Mr. W. Bruce Rainsford, F.1.c.a., was a passenger per the Nieuw 
Zeeland, which left Sydney on March 23, bound for Dutch East 
Indies, India and Europe. 


Mr. Rainsford, who is author of text-books on accountancy 
and allied subjects, was a regular contributor to The Common- 
wealth Journal of Accountancy. He speaks French, Italian, and 
Dutch fluently, and is combining business with pleasure during his 
trip. He expects to be absent from Australia for about twelve 
months. 


The Minister for Education in New South Wales (The Hon. 
D. H. Drummond) has appointed Mr. W. T. Charge, Chief 
Manager (New South Wales) of Hemingway & Robertson, a 
member of the State Council of Education. 
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Federal Institute of Accountants 


Examination Results 
In our February issue the name of B. L. Westbrook, a Tas- 
manian student, appeared as having obtained a complete Inter- 
mediate pass. We are informed by the Secretary that this informa- 
tion was supplied in error, and that Mr. Westbrook has still to 
pass in one subject to complete the Intermediate. 


Annual Meeting of the Council 


At the Annual Meeting of the Council of the Federal Institute 
of Accountants, held at Melbourne on March 23, 1936, Mr. A. L. 
Prendergast, F.F.1.A. (Victoria), was appointed President, and 
Messrs. G. E. Sunter, F.F.1.a. (South Australia) and J. E. Eng- 
land, F.F.1.A. (Queensland), Vice-Presidents for the ensuing year. 

The following Representatives to Council attended the meeting: 


Victoria: 
Messrs. A. L. Prendergast, F.F.1.a., E. L. Wilson, F.F.1.a., G. L. 
Mayman, A.F.I1.A. 
New South Wales: 
Messrs. R. W. Hamilton, F.F.1.a., A. A. Brackpool, F.F.1.., 
J. V. F. Chard, a.r.1.a. 
Queensland: 
Messrs. J. H. Buckle, F.F.1.a., J. E. England, F.r.1.a., L. E. 
Oxenham, A.F.I.A. 
South Australia: 
Messrs. E. Sabine, F.F.1.a., G. E. Sunter, F.r.1.a., L. C. Knight, 
A.F.LA. 
Western Australia: 
Messrs. E. M. Barker, F.F.1.a., G. L. Brodrick, F.F.1.a., A. F. 
Stowe, F.F.1.A. 
Tasmania: 
Mr. J. Smithies, F.F.1.A. 


The following Committees were appointed for the ensuing year: 


Examining Board: 
Messrs. A. L. Prendergast, F.F.1.a., C. H. Rogers, F.¥F.1.a., H. G. 
Turner, F.F.1.A., E. L. Wilson, F.F.1.A. 
Finance Committee: 
Messrs. A. L. Prendergast, F.F.1.a., E. L. Wilson, F.F.1.a., G. L. 
Mayman, A.F.1.A. 
Executive Committee: 
Messrs. A. L. Prendergast, F.F.1.4., C. H. Rogers, F.¥.1.a., Ellis 
Davies, F.F.I.A. 
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Executive Meeting, March 19, 1936 


The undermentioned Admissions and Advancements were dealt 
with at a meeting of the Executive Committee held on March 19, 
1936 :— 


First Applications: 

aoe South Wales: Messrs. D. C. antes, J. L. Dixon, H. G. Pither, 
H. Adair, K. T. Arrowsmith, G. V. Barrell, L. T. Castle, 
W. B. Budge, D. G. Bunce, R. H. Daw, D. H. Edenborough, 
L. Gale, A. Harrison, J. A. Hicks, L. G. Hughes, J. R. Israel, 
B. Jessop, D. Junor, V. H. Kelly, J. Kenny, D. T. Lee, A. R. 
McHugh, A. G. Newound, J. C. Reece, E. J. W. Reinhard, H. W. 
Saligari, F. L. Sheldon, A. L. Short, B. Smith, H. W. Tomlinson, 
E. Waters, A. J. Woodury, H. T. Yates, F. J. Foy, S. C. 

Moulds, A. T. Porteous. 

Queensland: Miss M. I. Barrett, Messrs. D. V. Batch, G. E. Bowden, 
F. J. Delaney, R. G. Fraser, Miss N. I. Henderson, J. M D. 
Lane, R. Meibusch, N. E. J. Tummon. 

South Australia: Messrs. B. O. Arndt, O. E. Duffield, D. W. Gray, 
L. L. McKenzie. 


Provisional Associates: 

Queensland: Messrs. J. C. Anderson, H. N. Armstrong, G. B. Black, 
Miss L. M. Brierley, W. P. Campbell, A. J. Carswell, L. A. 
Davis, P. D. Davies, D. Doyle, C. B. Ernst, C. A. Gibney, J. K 
Harrington, M. J. W. Kidby, D. Lynch, M. G. Milne, F. W. 
Murray, A. J. C. Peyton, Miss L. Short, N. C. Tritton, J. Bur- 
rows, J. Davis, J. H. Parminter. 

South Australia: Messrs. H. R. Goode, G. E. May, H. W. Taylor, 
A. R. Whitington. 

Western Australia: Miss B. M. J. Cheyne, Messrs. T. W. Carmody, 
R. N. Marshall, A. T. Musk, H. E. Rubie, R. Ruscoe, J. R. 


Waldron. 


Advancement to Associateship: 
Queensland: Messrs. E. J. Carlson, W. J. Crilley, C. G. Everingham, 
P. P. Henley, W. Knobel. 
South Australia: Messrs. L. H. Duncan, J. M. Jones. 
Western Australia: Mr. R. R. E. Standing. 


Associateship: 

New South Wales: Messrs. G. Darley, E. D. Francis, J. R. Hall, 
G. Bt Hopkins, C. A. R. Bickford, J. H. Borserini, W. J Bullman, 
H. L. Croydon, F. H. Fobister, J. W. Goodsell, F. C. J. Hassan, 
J. F. Hosking, A. K. John, N. D. Purvis, F. Weir, A. Langrish, 
H. W. O’Connor, W. H. Warren. 

Queensland: Messrs. L. F. B. Barber, H. McL. Beal, J. E. Brennan, 
J. E. Clifford, E. Dunlop, B. E. Riding, F. B. Roberts, O. C. H. 
Smith, W. R. G. Stokes, W. J. Todd, M. A. Fasano. 

South Australia: Messrs. A. J. Adam, G. W. Baker, A. Bateman, R. 
Bayly, W. B. Beart, H. E. Beasley, R. P. Born, N. F. Brooks, 
T. F. Burchell, R. H. Cox, R. J. Eglinton, F. J. Day, D. A. Fry, 
L. C. Grigg, J. J. H. Howe, L. A. Ide, J. C. Langley, W. K. 
Moon, A. P. McNamara, W. A. Pearce, A. F. Scott, F. R. Smith, 
V. A. Staude, A. J. Walker, A. V. Williamson. 

Western Australia: Messrs. G. a Avery, H. E. J. Hewitt, Miss D. F. 


Hope, Messrs. N. E. Kennedy, A. W. Lake, B. W. A. Lindsey, 
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E. L. Metcalf, D. S. C. McKinlay, C. F. Rawll, R. E. Ryan, 
A. B. Stannard, W. A. Starr, K. H. Sudlow. 

Tasmania: Messrs. K. H. Fisher, R. G. Noble, E. E. Rees, Miss 
M. K. Richards. 


Fellowship: 
New South Wales: Messrs. A. A. Brackpool, F. L. Davis. 


South Australian Division 


RETIREMENT FROM THE GENERAL COUNCIL OF 
MR. FRANK BLAMEY 


At the Annual Meeting of the South Australian Division, held 
on February 27, Mr. Gordon Sunter was elected Chairman of the 
State Board. The retiring Chairman, Mr. Frank Blamey, did not 
seek re-nomination. His absence from the Annual Meetings of 
the General Council in future will be felt by his colleagues, as he 
has attended every Annual Meeting since 1923, with the single 
exception of 1926. 

Mr. Blamey has rendered notable service to the Institute. He 
was Vice-President for the year 1930/31, and during his chairman- 
ship of the South Australian Division, from 1927 to 1936, the 
membership was more than doubled. His services as a lecturer to 
various bodies, including the Institute, the Students’ Society, the 
Corporation of Practising Accountants, Rotary and Legacy Clubs, 
the University Commerce Society, and many other societies and 
institutions, have done much to keep the Institute’s name before 
the public and to increase its prestige in the community. 

The quality of his lectures has been particularly high, and one 
at least—his lecture on ““Executors and Trustees: Their Responsi- 
ilities and some Aspects of Wills’—is regarded in Australia and 
overseas as an unusually clear and concise statement of a complex 
subject. 

On his retirement, Mr. Blamey pays a tribute to his successor, 
who has been, and is still, associated prominently with many busi- 
ness activities in Adelaide, and he acknowledges his own debt to 
the Institute. of which he has been a member since 1908, in the 
words of the Scottish poet, Robert Blair :— 

“I owe thee much—thou hast deserved from me 

Far, far beyond what I can ever pay.” 
The sentiment will be echoed by many who realise the part that 
membership of the Federal Institute has played in their careers. 


Tasmanian Division 


VISIT OF THE PRESIDENT AND SECRETARY 
OF THE COUNCIL 
The Annual Meeting of the Tasmanian Division, held at the 


Imperial on Thursday, February 27, was much strengthened by 
the visit of Mr. A. L. Prendergast (President) and Mr. Guy Moore 
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(Secretary) of the Council. Their presence created a human touch 
and friendliness with members which gave added impetus to the 
proceedings. Mr. V. S. Westbrook, the Chairman of the State 
Board, was in the chair, and presided over the best attendance of 
members for some years past. He cordially welcomed the visitors 
and moved the adoption of the report and financial statements for 
the year ended December 31 last. Mr. E. R. Campbell seconded 
and the resolution was supported by Messrs. R. J. Meagher, J. 
Smithies, and others. Mr. Meagher said that the success of the 
Division as indicated in the report and balance sheet was symbolic 
of the keen and careful work of members of the State Board, and 
they were to be congratulated upon a very satisfactory statement. 
He was pleased to see so much young blood present who were ready 
to carry on the high traditions of the Institute. Ina reign of twenty 
years a distinct advance had been made in the value of accountants 
to the community through the results of sacrifice and time as 
reflected in the work done. In his own experience as Public 
Service Commissioner he found that positions in the service were 
made much more valuable by the knowledge and experience gained 
in obtaining a diploma. He was doing all he possibly could to 
encourage civil servants to take the Accountancy Institute and 
the University commerce courses, as he realized that all young 
ambitious men would succeed in life and do credit to the benefit 
gained by such studies. He appreciated very much the visit of 
the President and the General Secretary to Tasmania. 

Mr. A. L. Prendergast, in reply, said it gave him the greatest 
pleasure to make these trips, because by doing so, he met members 
of every State Division in a personal way. Any difficulties or 
problems troubling Divisions could be adjusted much better by 
personal advice than by correspondence. He found that the 
numbers of candidates applying to sit at the half-yearly examina- 
tions increased as a result of these visits. To keep up the high 
standard and to carry on the work of the Institute, it was necessary 
for the young men to take an interest in its affairs. 

It was the quality of the examinations of the Federal Institute 
of Accountants which influenced the Government in insisting upon 
recognitions of its claims by the Chartered Institute. 

A Joint Council just appointed was of great value in the interests 
of accountaney generally, and the Government was now recognising 
the profession as being more important when they came together 
as one body. He was enjoying his visit to the Island State and 
thanked them all for their reception. 

Mr. Guy Moore also returned thanks. 

Mr. T. J. McKinlay gave an exhibition of moving pictures of 
topical interest. 

During their stay in Hobart Messrs. Prendergast and Moore 
were entertained by the Premier (The Hon. A. G. Ogilvie), Mrs. 
Ogilvie, and Ministers of the Government to luncheon at Highfield 
Hotel, and the Lord Mayor (Alderman J. J. Wignall) welcomed 
them to Tasmania and gave them morning tea at the Town Hall. 




















THE AUSTRALIAN ACCOUNTANT 241 





1936 


The members of the State Board celebrated the visit by a dinner 
at Heathorn’s Hotel, when in addition to the members of the 
Board the following visitors were present: Messrs. A. Watson, 
Manager E. S. & A. Bank, J. H. B. Ewart, Manager A.M.P. 
Society, H. C. Tapping, State Commissioner of Taxation, H. H. 
Cummins, representing the Institute of Chartered Accountants in 
Australia, F. Usher, Managing Editor of the Mercury, and others. 
Mr. V. S. Westbrook (the Chairman of the State Board) presided. 

The following important questions were advocated by the various 
speakers :— 

(1) A restriction on the formation of new Institutes in Aus- 
tralia, thus preventing the growth of “mushroom bodies.” 

(2) The conducting of all examinations by the University. 

(3) A recognition of the Accountancy Institutes by the 
University. 

(4) Amalgamation of the three leading Institutes, viz: the 
Federal, the Commonwealth and the Chartered. 

(5) A closer co-operation between the banking and account- 
ancy professions. 

(6) The desirability of members of the Institute attending 
the first Australasian Congress on Accounting. 

A pleasant and enjoyable function arranged by Mr. A. L. 
Prendergast, who invited the members of the State Board and 
other guests to a dinner at Hadley’s Hotel on Thursday, March 5, 
gave a happy finish to the visit and was much appreciated by 
members. Messrs. Prendergast and Moore left Tasmania on 


March 7. 





Students’ Section 
Edited by O. R. MacDONALD, a.1.c.a. 


The attention of readers of this section of the journal is drawn 
to the announcement regarding enquiries and replies thereto which 
appears on page 169 of this issue. 


Diary of Forthcoming Lectures, etc. 


The various Societies sponsoring these meetings extend a cordial 
invitation to all readers to be present. Admission to lectures is 
free. 


VICTORIA 


ed a} Statistical Group. 
ay Commonwealth Institute Post-Graduate Study Group 


May 18—“Costing Principles and Practice.” R. W. Ashley, Esq., 
F.c.A.A. (Chief Cost Accountant, Dunlop Perdriau 
Rubber Co. Ltd.). 

Public Accountants’ Students’ Society 
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May 27—Bookkeeping Solutions. E. Pyke, Esq., F.1.C.A. 
Commonwealth Accountants’ Students’ Society 
May 30—Annual Dance, Ormond Hall. 
Commonwealth Accountants’ Students’ Society 
June 3—“Reports for Executives.” M. V. Anderson, Esq., 
B.COM., F.I.c.A. (Lecturer in Cost Accounting, Univer- 
sity of Melbourne). 
Commonwealth Accountants’ Students’ Society 
June 15—“Bookkeeping.” R. Adamson, Esq., A.F.1.A., etc. (Edi- 
torial Manager, Hemingway & Robertson, Pty. Ltd.). 
Public Accountants’ Students’ Society 
June 24—Annual Meeting and Mock Company Meeting. 
Commonwealth Accountants’ Students’ Society 
Unless otherwise announced, meetings are held at the following 
places :— 
Commonwealth Accountants’ Students’ Society, Sixth 
Floor, Colonial Mutual Life Building, 314 Collins Street, 
Melbourne. 
Public Accountants’ Students’ Society, Board Room, Collins 
Gate, Collins House, 360 Collins Street, Melbourne. 


Secretaries of Students’ Societies, and other accounting and 
secretarial organisations, in all States, are requested to supply 
particulars of forthcoming meetings in order that they may be 
included in this monthly “Diary.” 


Public Accountants’ Students’ Society of Victoria 


MARCH MEETING 


There was an excellent attendance at the meeting of the Society 
held on Monday, March 16, when Mr. P. Hosking, F.t1.c.a., 
delivered a very fine lecture on Partnership Law and Accounts. 
Illustrations of the various bookkeeping problems were distributed 
to all present prior to the address. Mr. Hosking explained the 
various points of law and showed how various entries in the books 
connected with these points, such as dissolution, goodwill, bank- 
ruptcy, etc., should be made. His clear elucidation and illustration 
of the principles in the Garner v. Murray decision, so often a bug- 
bear to students, was much appreciated. 

At the conclusion of his address a hearty vote of thanks, moved 
by Mr. Davies and seconded by Mr. Gregory, was carried with 
acclamation. In responding, Mr. Hosking said that he was always 
willing and glad to help the Society and students generally. He 
thought that students of the Federal Institute had a wonderful 
inspiration in his good friend, Mr. G. L. Mayman, M.a., LL.z., 
B.COM., A.F.1.A., former Editor of The Federal Accountant and a 
member of the State Board. Mr. Mayman had obtained all his 
degrees after his return from the war, through sheer grit, and the 
students would find it hard to find a better example of what can be 
obtained through “sticking at it.” 
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Commonwealth Accountants’ Students’ Society 


VICTORIAN DIVISION 
Forthcoming Meetings 


As the examinations will be in progress on the last two Wednes- 
days in April no meeting will be held during that month, On 
May 27 Mr. E. Pyke, F.1.c.A., will submit answers to the bookkeep- 
ing questions of the Intermediate examinations. On June 3, Mr. 
M. V. Anderson, B.coM., F.I.c.A., will lecture on “Reports for 
Executives.” 

Lecture on Bankruptcy 

On Wednesday, March 25, Mr. A. H. Outhwaite, Lu.s., F.c.a. 
(aust.), President of the Bankruptcy Trustees’ Association of 
Victoria, lectured on “The Distribution of a Bankrupt Estate.” 
There was a good attendance. The lecture as prepared by Mr. 
Outhwaite was published in the March issue of The Australian 
Accountant. He supplied additional information on some aspects 
of the subject, and answered a number of questions, one or two of 
which were outside the scope of the lecture. 

At the conclusion a vote of thanks was proposed to Mr. Outh- 
waite on the motion of Mr. J. Wallace Ross, F.1.c.a., seconded by 
Mr. Leslie Anderson, A.1.c.A. This was carried by acclamation, 
and conveyed to the lecturer by the President of the Society, 
Mr. L. A. Schumer, 4.1.c.A., who was in the chair. 


Essay Competition 


We regret to report that only one entry was received for the 
Essay Competition which closed on January 31 last. The adjudi- 
cators, on reading it, were of the opinion that it was of insufficient 
quality to warrant the award of a prize. 

The response, or rather, lack of response, is very disappointing. 
The writing of essays is a valuable adjunct to study, as is well 
recognised by University lecturers, who require it of students. 
The competitive element is relatively unimportant; it is the advan- 
tage that students derive from collating their knowledge into 
treatise form, and from increasing that knowledge in the process, 
that prompts the holding of these competitions. 


Printed Lectures 


The following lectures have been issued to members in handy 
pamphlet form :— 
“Balance Day Procedure,” by Mr. W. Leslie V. Porter, 
F.1.C.A. 
“Principles of Company Accounting,” by Mr. L. Goldberg, 
B.COM., A.I.C.A. 
Non-members may secure copies at a price of 1/- each; half- 
price to members of associated Societies. 
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Obituary 
We regret to record the death of Mr. W. Farmer, of Footscray, 
a member since 1918. 
Annual Dance 


The Society’s Annual Dance will be held at the Ormond Hall 
on Saturday, May 30. This is the only social event arranged during 
the year, and it invariably provides an enjoyable evening. Full 
details will be supplied to members later, but meanwhile they are 
asked to make a note of the date. 


Annual Meeting 

The Annual Meeting will be held on Wednesday, June 24, and 
will be followed by a mock company meeting. 

Nominations for President, Vice-Presidents (3), Committee 
(7), Secretary, Treasurer and Auditor, should be lodged with the 
Secretary, 314 Collins Street, Melbourne, not later than Wednes- 
day, May 13. 

Personal 

Mr. H. J. Trist, F.1.c.a., has been elected President of the 
Commonwealth Institute of Accountants. He was a member of the 
Society’s Committee before taking up his residence in Sydney. 

Mr. L. A. Schumer, .1.c.a., President of the Society, has been 
elected a member of the Council of the Victorian Division of the 
Institute. 


New South Wales Division 


During the month of March, three Pre-Examination Lectures 
were delivered to members of the Society at the Millions Club, 
Sydney. 

The first lecture of this series was delivered at the meeting held 
on Wednesday, March 4, when Mr. E. E. Fortescue, A.1.c.a., gave 
a very comprehensive survey of the various matters with which a 
candidate for the Intermediate Auditing Examination is required 
to be familiar. The lecture, which was characterised by practical 
hints to examinees, was listened to with profound interest by a 
large gathering of students. 

At the conclusion of the lecture, the President, Mr. W. T. 
Charge, supplemented the statements of the speaker with a number 
of practical suggestions, and a vote of thanks to the lecturer, pro- 
posed by Mr. L. H. Farrar, and seconded by Miss Coleman, was 
carried with acclamation. 

The second meeting was held on Thursday, March 19, when, 
owing to the absence of the President, Mr. W. T. Charge, who 
was attending the Congress in Melbourne, the chair was occupied 
by Mr. P. H. Dyson. 

On this occasion, a lecture entitled “Mercantile Law” was 
delivered by the Society’s Honorary Solicitor, Mr. Eric N. Row- 
ley, to a large and attentive audience. 
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The lecturer prefaced his address by stating that no lecture on 
dry law is interesting, and that the necessity for condensing several 
subjects, each of which should take a whole evening to deal with 
thoroughly, into one comparatively short lecture, would detract 
somewhat from its value. 

The lucidity with which the lecturer explained his various points, 
however, and the attention shown by his hearers, dispelled all 
doubts concerning the degree of interest in, and value of, the 
lecture, at the conclusion of which a hearty vote of thanks, moved 
by Mr. Mellen, was carried with acclamation. 

The third lecture of this series was delivered by Mr. H. G. 
Magaard, a.B.1.A., who took for his subject “Banking, Finance and 
Foreign Exchange,” at the meeting held on Wednesday, March 25. 

There was a large attendance, and the chair was occupied by the 
President, Mr. W. T. Charge. 

The lecture, which was illustrated by charts, was intensely 
interesting, the lecturer having had a wide practical experience, 
extending over several years, in the banking profession, in addition 
to his tutorial experience. 

A vote of thanks to the lecturer was carried with acclamation. 

Reports of the three lectures will appear in The Austrahan 
Accountant as space permits. 


Geelong Accountants’ and Business Men’s Society 
MARCH MEETING 


The monthly meeting of the Society was held on Monday, 
March 23, in the Bostock Memorial Hall, Gordon Institute of 
Technology. Mr. H. S. Kilfoyle, r.c.a.a., Chief Accountant of the 
State Electricity Commission, gave a very interesting address on 
the production and supply of electricity. Members of the staff of 
the local branch were present at the invitation of the Society. Mr. 
Kilfoyle commenced his talk with a brief description, illustrated 
by graphic charts, of the operations involved in producing and 
distributing electricity throughout Victoria. The Commission is 
operated on the branch system, each district being self-contained, 
with headquarters feeding their respective districts and each 
responsible for the control of expenses and revenue. The produc- 
tion costs of the Commission were lucidly explained, as also was 
the principle in operation to account for the different elements of 
cost, particular attention being given to the control of stores and 
allocation of wages. The use of the graphic charts throughout 
made the address very interesting. Mr. Badger moved and Mr. 
Lewis seconded a very hearty vote of thanks to Mr. Kilfoyle. 
The President, Mr. R. R. Phillips, in conveying the vote, expressed 
his appreciation of the attendance of Messrs. Brett, Hudson and 
Tuck, who accompanied Mr. Kilfoyle on his visit to Geelong. 
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Live Stock Accounts 
IN THE BOOKS OF A FARMER OR PASTORALIST 


Some students have experienced difficulties in preparing accounts 
relating to live stock when they have met with examination prob- 
lems on the transactions of a farmer or pastoralist. The reason 
why the working of this class of accounts has troubled them appears 
to be the peculiar features of the live stock accounts when compared 
with the stock-in-trade of other forms of business. 

Students who are still in the elementary stages of their bookkeep- 
ing studies are conversant with the conventional form of stock 
account, created at balancing period, when the value of the stock 
has been ascertained, by debiting “Stock on Hand Account” and 
crediting “Trading Account,” this entry being reversed as a start- 
ing-point for the accounts of the ensuing period. Owing to the 
peculiar nature of live stock accounts some departure is usually 
made from the methods adopted with other forms of stock. The 
reason is that there are two factors, not associated with most other 
forms of stock records, which have to be taken into consideration : 
firstly, the live stock may be, and usually is, augmented in number 
and value by natural increase, and, secondly, there may be losses 
from death or other causes. 

Therefore, it is customary to open separate accounts for each 
kind of live stock, e.g., sheep, cattle, horses, pigs; and these 
accounts, instead of being utilized at balancing time only, are 
continuous, and serve as records of numbers of units, as well as 
of value. They are really trading accounts in respect of each 
class of live stock, and form sections of the “Working Account,” 
which is in turn a portion of the General Profit and Loss Account. 
To this “Working Account” the balance of each live stock account, 
representing gross profit or loss for the period, is transferred. 

This form of live stock account, it may be mentioned, has dis- 
advantages, and some accountants do not recommend it. For 
instance, Mr. W. L. Taylor, in a useful lecture on “Pastoral 
Accounts,” which has been published by the Commonwealth 
Accountants’ Students’ Society, states that he thinks it much better 
to show the purchases and sales of live stock in the Profit and Loss 
Account, and to show separately the movement in the live stock— 
that is, the records of the units comprising live stock. 

The objections submitted by Mr. Taylor are well founded, but 
there is no departure from sound accountancy practice in the 
composite trading and stock-record account which is commonly 
used, and which corresponds in effect, if not quite in form, with 
the live stock schedule appearing in the income tax return forms of 
most of the States. Students need have no hesitation in adopting 
the method, wherever possible, in the working of bookkeeping 
problems. 
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The following is a specimen form of account. 


Sheep Account 


Nos. Amount Nos. Amount 
To Stock on Hand, By Sales ..... . 5,000 £4,500 
1/7/1934 . . . 6,000 £4,000 a I Sg 150 100 
» Purchases . 4,000 4,000 % Sea 350 ~- 
» Natural Increase 5,000 -- » Stock on Hand, 
» Profit, transferred 30/6/1935 . . . 9,500 6,650 
to Working 
Account... — 3,250 
15,000 £11,250 “15,000 £11,250 


It will be noted that against the items “Natural Increase” and 
“Deaths” no figure is entered in the amount column. The reason 
for this is that the net gain in number during the year through the 
excess of births over deaths, viz., 4,650 (5,000 — 350) is reflected 
in the stock on hand at the end of the period, and here only is it 
brought into the value column. If any figure were entered in the 
amount column against “natural increase” the effect would be that 
the greater the increase in stock as the result of breeding the less the 
profit, which is, of course, absurd. 

Similarly, to enter a cash value against “Deaths” would imply 
that the greater the number of sheep that die the greater the profit 
—which is equally ridiculous. These effects appear to be so obvious 
as to make it unnecessary to state them, yet we understand that 
the error is commonly made by students in the examination room. 

The only transfer from “Sheep Account” to “Working Account” 
(or Profit and Loss Account) is the balance representing gross 
profit or loss for the period. Some students when entering a value 
for natural increase or deaths may have credited or debited “Work- 
ing Account” to complete the double entry. This is unnecessary 
and is not in accordance with practice. 

A figure must be entered in the amount column against 
“Rations.” This represents the value of the sheep killed for the 
purpose of supplying meat to the pastoralist and his employees, 
and is equivalent to a sale; the only difference from other sales 
being that the pastoralist obtains a direct benefit, instead of the 
proceeds of the sale of the sheep. “Rations Account” is debited 
and “Sheep Account” is credited with the value. 

“Purchases” and “Sales” call for no comment. Usually the 
entries would be posted to sheep account as the sales and purchases 
were made. They would not be entered in total as shown in the 
specimen form. 

The figure for “Natural Increase” is ascertained at lamb-marking 
times. The item “Deaths” records the difference between the actual 
stock at balancing date and the balance that appears in the Sheep 
Account, and may include sheep that have strayed or, for any 
other reason, are missing. 

The valuation of stock on hand at balancing date could well be 
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the subject of a lengthy article, owing to the varying bases of 
valuation. The basis adopted may be :— 

(a) A standard or flat rate, fixed, or subject to periodical 

review, according to circumstances ; 

(b) market value at balancing date; 

(c) cost price; 
with combinations of any two, or all three. Thus, at balancing 
period, the natural increase for the year may be taken in at a flat 
rate, and the remainder at average cost. Sometimes the value of 
the natural increase is omitted. Whatever basis of valuation is 
adopted it should be adhered to from year to year unless extra- 
ordinary circumstances occur which may make a change desirable. 
The question of valuation from the taxation aspect presents some 
interesting problems, but does not come within the scope of this 
article. In examination questions the basis of valuation will usually 
be supplied. In the account set out above the valuation is arrived 


at as follows :— 
Nos. Value 
Seeek ab 1/7734 .. wn wi ce ce ss CRD £4,000 
DIE a. on eh ke ae ae ice acs 4,000 
Natural increase (at 10/-) .. .. 5,000 2,500 


15,000 £10,500 








Average Cost .. .. £10,500 + 15,000 = 14/-. 


Closing Stock .. .. 9,500 at 14/- = £6,650. 

The value placed on the sheep killed for rations is that of the 
value of stock on hand, 1/7/1934, viz., 13/4 a sheep. 

It will be noted that no sales of wool are included in the account 
shown. Proceeds of the wool clip are taken to the credit of “Wool 
Account,” and accounts are opened for “Shearing Expenses,” etc., 
to which are debited the costs relating to the production of the 
wool and the placing of it on the market. The balances of these 
accounts are transferred periodically to “Working Account,” or 
“Profit and Loss Account.” 

The procedure outlined above is not intended to illustrate a 
model, or even a typical, method of accounts for a pastoralist, but 
to show in clear form the principles involved in the preparation of 
live stock accounts. If these are properly understood by the student 
he should have no difficulty in dealing satisfactorily with examina- 
tion questions which introduce this type of accounts. 











